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THE STATE’ ev. -ARMgrED TERRY, JOEL VANNOY et al, 





ed to, and under the sante roof with, a ‘store room in which spirituous 
liquora.are retailed, falls within the. prohibition f the act of 1831, ch. . 

*" 26, (1.Rev. Stat. ch.'84, sec. 69,) forbidding the playing “ at any 
game of cards in any, house where spirituous liquors are retailed, or any 
out-house or store.attached thereto; or any part of the premises occu- 
pied -with such house.” 

In an indictment under the above mentioned act, it i8 sufficient to shew 
that the spirituous liquors were in fact retailed in the house in which 
the playing took place; and it is no defence for the defendants that the 
retailer has not pursued the directions of the act of Assembly in ob- 
taining a license to retail. ‘ 


Tue defendants were tried at Wilkes, on the spring cir- June, 1899 
cuit of 1838, before his-honor Judge BatLey, upon an in-—— — 
dictment for gamisig in a house wherein spirituous liquors 
were retailed, contrary to the act of 1831, ch. 26, [see 1 Rev. 
Stat. ch. 34, sec. 69,] whten the Jury returned a special ver- 
dict in the words following, to wit: “ That the defendants, Jo- 
el Vannoy, Armsted Terry and Thomas P®Lowery did play 
at cards, for a horse, in aroom belonging to the said Joel Van- ‘ 
noy, which said room and a store room in said house, the 
said Vannoy had theretofore rented from one Benjamin W. 
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June, 1839 Cass; in which said store room the said Vannoy, at the time 


The State 
v 
Terry 
Vv ae. 


ate Of the playing the cards aforesaid, retailed spirituous liquors 
aq Without a license authorising him so to do: And they further 
"" find that the County Court of Wilkes, before the playing a- 
foresaid, had made an order and withit#twelve months, that 
a license should issue to the said Vannoy to retail in saidstore 
house; and further, that it did not appear from the record a- 
foresaid, that the said order granting a license was made 
by seven justices then in ‘court; and they find further, that 
the room in which the gards were plaved was a counting 
room.’ 

all this verdict, a motion was made to arrest the judg- 
ment, which was sustained by the court, and the solicitor for 
the State appealed. 


Dantet, Judge. The defendants are indicted for offend- 
ing against the following act of Assembly: “ Every person 
who shall play at any game of cards, in any public house or 
tavern, or house where spirituous liquors are retailed, or any 
out house or store attached thereto, or any part of the pre- 
mises occupied with such house, and bet money or property, 
shall be deemed guilty of a misdemeanor.” 1 Rev. Stat. ch. 
34, sec. 69. The jury, ina special verdict, find that Vannoy, 
one of the defendants, was owner of a store room and count- - 
ing room inone house, He retailed spirits inthe store room, 
and the defendants gamed at cards, and for property, in the 
counting room. ‘The store and counting rooms, in our opin- 
jon, constituted parts of but one establishment. The count- 
ing room was a partof the premises occupied with the store 
by the retailer; and the playing of cards in that room, brought 
the defendants within the act of Assembly. 

The second question arising out of the verdict is, whether 
the owner was a retailer of spirituous liquors within the 
meaning of the said act of Assembly. We are of opinion, 
that the circumstance of Vannoy’s not having complied with 
all the requisites of the law in obtaining his license to retail, 
is no excuse for the defendants. The jury have found the 
fact that he did retail spirits in his store room, That fact sa- 
tisfies the gaming act above quoted, aud the charge in thein- 





OF NORTH CAROLINA. 187 


dictment that spirits were retailed in the house. The judg- June, 1839 

ment rendered in the Superior Court, must be reversed. This) > ciato 

opinion will be certified, that judgment may be rendered for = y 

the State. Reeves. 
Per Curiam. Judgment reversed, 


v 


—<— 


o 
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THE STATE vs. WILLIAM REEVES. 


A precept from a single justice of the peace, endorsed on a magistrate’s 
judgment, and directed to the sheriff, commanding him “ to take the 
body” of the defendant “ and him safely keep until he is discharged 
as the law directs,” though an informal, is yet a valid ca. sa. and will 
justify the sheriff in making an arrest under it. 


This was an indictment for an assault upon an officer 
while i the execution of process, tried at Bladen, on the last 
circuit, before his Honor Judge Pearson. 

It was in evidence that the sheriff had a capias ad satis- 
faciendum against the defendant, and informed him of it; 
whereupon he refused to be taken, and attempted to strike the 
sheriff with a hammer. The process under which the offi- 
cer acted was written upon the back of a paper which con- 
tained a magistrate’s warrant and judgment in the regular 
form. On the same paper was also endorsed a fieri facias, 
to which the return of “no goods,” was regularly made; and 
then followed the process in question, inthe following words: 

“To the Sheriff of Bladen County. You are hereby com- 
manded to take the body of William Reeves, and him safely keep, 
until he is discharged as the-law directs. 


JOHN MELVIN, J. P. 
July 11, 1838.” ‘ 


The defendant’s counsel insisted that this was not aca. sa. 
and did not protect the officer in making the arrest. The 
Court charged that the precept, although not in the usual 
form of aca. sa., was sufficient to protect the officer in mak- 
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June 1839 ing the arrest. The defendant was found guilty, and, after 


The State #2 ineffectual motion for a new trial, appealed. 
v Strange for the defendant. 
Reeves. The Attorney General for"the Statey 


Gaston, Judge. The writ upon which the sheriff under- 
took to arrest the defendant, is so very defective, that with e- 
very disposition to view With indulgence the process of ma- 
gistrates in the exercise of their civil jurisdiction, we should 
have great difficulty in #staining it as an execution, were it 
not for the principles established in former adjudications. 
But after it has been long settled that a mandate from a ma. 
gistrate, endorsed upon a judgment “execute and sell the 
defendant's property according to law,” is a valid fiert facias 
to make the amount of that judgment ont of the goods and 
chattels of the defendant, and for want of such, to levy up- 
on his lands, we do not see how we can hold that the man- 
date in this case is not a valid capias ad satisfaciendum. It 
is er.dorsed on the judgment—is addressed to the proper offi- 
cer—orders the seizure of the defendant’s person according 
to law—and if it be not a ca. sa. neither is nor resembles a- 
ny thing else. Perhaps it might have been better, had a less 
latitudinous interpretation been originally put upon these 
acts of magisterial power; but we cannot now do so, without 
throwing the Jaw into confusion. 

This opinion is to be certified to the court below, with di- 
rections to proceed to judgment against the defendant accord- 
ingly; and there must be judgment against him here for 
costs. 


Per Curiam. Judgment to be affirmed. 
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JOHN M’MORINE vs. GEORGE STOREY, Ex’r. 





One, who administers “ee the estate of a fraudulent assignee, and takes June 1839 


possession of the signed, may, upon the death of the fraudu- 





lent assignor, be sued as executor de son tort by the creditors of the M’ Morine 


latter, and this although administration may have been granted upon 

his estate. 

Thecase of Turner va. Child, 1 Dev. MBp. 25, explained and distin- 
guished from this; because in that the agent, who was sought to be 
charged as.an executor de son fort of hisgleceased principal, had been 
rightfully put into thé possession of the property, not only as to his 
principal, but as to'all the world. . 

Evidence.of ‘what a deceased witness swore to in another and different 
suit, is inadmissible, ‘ 

After the new trial granted in this case, at June Term, 
1838, [see 3 Dev. & Bat. Rep. 87,] it was again tried at Pas- 
quotank on the last circuit, before his Honor Judge Saun- 
pers, when the facts appeared as follows: 

David Davis and Joseph Davis, who were brothers, lived 
together; and David made a transfer, by judgment and exe- 
cution sales, of all his slaves to his brother Joseph, alleged 
by the plaintiff to be fraudulent; and afterwards David died 
indebted to the plaintiff, and one Williams qualified as his ad- 
ministrator. The administrator of David brought suit against 
Joseph, to recover the slaves, and failed, because the transfer, 
although void as to creditors, was good as between the parties 
to itand their representatives. After this suit, Joseph died, 
and the defendant became his administrator, and, as such, 
took possession of the slaves, and claimed them as the assets 
of his intestate Joseph. ~The plaintiff, as a creditor of Da- 
vid, brought this action against the defendant, Storey, seeking 
to charge him as executor de son tort of David Davis, ‘and 
he pleaded ne unques executor. 

The plaintiff, in making out proof of the fraudulent trans- 
fer and sale of the slaves between the two bfothers, offered a 
witness to prove what a witness then dead had sworn in the 
suit between the administrator of David Davis and Joseph 
Davis. ‘This evidence was objected to, but received by the 
Court. 
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Jone 1839 His Honor charged the jury, that if the transfer of the 
M’ Morine *!2ves by David Davis to his brother Joseph was made to de- 
v fraud his, David’s, creditors, then the plaintiff could, under 
Storey. this state of facts, recover of the defendgnt as executor de son 
tort of David Davis. ‘There was a verdict for the plaintiff; 
and upon a motion for a new trial, his Honor observed that the 
evidence of what the deceased witness had sworn to in the 
suit between the administrator of David Davis and Joseph 
Davis, had been received subject to the opinion of the court 
as to its admissibility, afl that he thoughtit inadmissible; but 
as the parties wished the whole case to be carried to the Su- 
preme Court, he would overrule the motion; which hedid, and 
gave judgment for the plaintiff; from which the defendant ap- 
pealed. 
A. Moore for the defendant. 
Kinney and J. H. Bryan for the plaintiff. 


Dante, Judge, after stating the facts of the case as above, 
proceeded as follows: The counsel for the defendant admits 
that if Joseph Davis was alive, and if the present plaintiff (a 


creditor of David) had sued him, he could have recovered, 
as Joseph was an executor de son tort of David. Osborne 
vs. Moss, 7 John. Rep. 161: But that as Joseph died in pos- 
session of the slaves, Storey intermeddled with them under 
a colour of right as administrator of Joseph. He cited the 
case of Turner vs. Child, 1 Dev. Rep. 25, and Williams on 
Ex’rs 140. We think the counsel’s references are not in point 
forhim. In the first, Samuel Child was left agent by Fran- 
cis Child, to sell property at a credit of six months, and collect 
the proceeds of the sale.- He sold, and before the credit was 
out, his principal died, and he, having possession of the evi- 
dences of the debts, proceeded to collect. Two of the Judges 
of this Court, against the opinions of the Chief Justice and 
the Judge who tried the cause in the Superior Court, were of 
the opinion that this did not make him an executor de son 
tort. Samuel Child had been rightfully put into the posses- 
sion of the property, not only as to his principal, but as to all 
the world. But Storey guoad the claim of the present plain- 
tiff, had no right to intermeddle with the slaves by force of the 
letters of administration on the estate of Joseph granted to 
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him. The letters granted by the court, authorised him to ad- June 1839 
minister the goods and chattels that lately belonged to Joseph. 14+ yy orine 
As to the creditors of David, these slaves were the assets of v 
David. Storey, not having the possession, nor any legal au-Sttey- 
thority, as to the plaifilliff, to take possession by force of his 
character of administrator of Joseph, is in law a wrong-doer 
or intermeddler with those assets of David which the law had 
appropriated to the satisfaction of 4 plaintiff's debt. In Wil- 
liams on Executors, it is said, if the person claims a lien on 
the goods, though he may not be able to make outhis title com- 
pletely, he is not an executor de sontort. In the case refer- 
red to by Williams, of Femings vs. Jarratt, 1 Esp. N. P. 
cases 335, the person had the possession of the goods at the 
time of the death of the owner. He retained and intermeddled 
under a colorable claim of a lien consistent with a general pro- 
perty in the deceased. In the case before us, Storey had not 
the possession. He illegally took possession of these slaves 
as the assets of Joseph, when, in law, they were the assets of 
David Davis for the benefit of his creditors, 

‘The defendant’s counsel again contends, that a bona fide 
assignee of an executor de son tort, is never liable tobe sued 
by the creditors of the deceased debtor. For this he cited 
Godol. Orph. Leg. pt. 2 c.8,s. 6; and contended that Storey, 
being administrator of Joseph, was, in Jaw, the assignee of 
the slaves from him, the said Joseph, the first executor de son 
tort. | Without stopping to enquire whether the law be as is 
stated, we nevertheless think if the law be so, it has no appli- The law ne- 
cability tothis case. ‘The law never assigns any thing to an jr cones 
administrator but what may be rightfully assigned. The law 2" adm’r, 
declared that these assets in the hands of Joseph, were appli- on be’ right 
cable to the payment of the creditors of David. The death hee 
of Joseph could not have the effect of making them his as-g00ds_con- 
sets, to the detriment of the creditors of David. The grant oon for 
of administration did not assign these assets to Storey. As ‘"* purpose 
to the creditors of David, he, Storey, took the slaves without inseredit’rs 


are not as- 


any legal assignment. He is consequently, in our opinior: —_- 
liable to the plaintiff as executor de son tort of David. The tor of th? as- 
administrator cannot evet be doubly charged, viz. toeSna the 


the creditors of both the brothers, if he is careful in his plead- alex 
ing. 
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June, 1839 
The State 
Vv 
Fort and 

Gause. 


IN THE SUPREME COURT —y 


Secondly. The Court admitted the evidence of what a de- 
ceased witness had sworn to in another and different suit. 
This was erroneous, (Stark on Ev. 43;) and for this reason, 
there must bea new trial. 

Per Curiam. Sudgment reversed. 


THE STATE vs. WILEY FORT AND SAMUEL GAUSE 


An indictment for any forcible trespass upon a dwelling house—short of 
a violent taking or withholding of the possession of 1it—must charge 
that the proprietor was in the house, or actually present at the time. 


The defendants were indicted at Bladen, on the last circuit, 
before his honor Judge Pearson, in the following words: 

“ The jurors for the State, upon their oath, present that Wi- 
ley Fort and Samuel Gause, late of Bladen, on, &c. with force 
and arms and with strong hand, in said county, the window 
of the dwelling house of one Griffith J. Streety there situ- 
ate, did break open against the peace and dignity of the 
State.” 

A motion was made to quash the indictment, because it did 
not allege that the proprietor was in the house, or actually 
present at the time, so as to show that the act had a tenden- 
cy to abreach of the peace. The Solicitor contended that 
breaking a dwelling house with strong hand was indictable 
at common law, whether the owner was present or not, be- 
cause the law held dwelling houses to besacred, and extend- 
ed a peculiar protection to them. His Honor sustained the 
motion and quashed the indictment; and the Solicitor for the 


State appealed. 


Gaston, Judge. We are of opinion that the Superior 
Court did not err in quashing the indictment. 

The law certainly has a great respect for the immunities 
of a man’s dwelling, but the law has not deemed it necessa- 
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ry for their protection to hold every direct injury to it an of- June 1839 
fence against the public. Many of these injuries are proper- 7). site. 
ly redressed as private wrongs, by actions at the instance of a 
the person injured. The violent taking or withholding of Gause. 
the possession of a tian’s house is indeed regarded as a pub- 
lic offence; and in an indictment for a forcible entry or de- 
tainer, the term manu forti, or with strong hand, being one 
used in statutes descriptive of the offence, is technically ap- 
propriate to designate the violence which is thus visited. In 
an indictment fora forcible entry it is not necessary to charge fp an indiet- 
or to shew that the proprietor was in the house, or present, at ment for 
the time of the violent dispossession. But we find no au- tey into 
thority for the position that a mere trespass upon the dwelling Seon, Be te 
house, short of @ violent taking or withholding of the pos- iv, to” 
session thereof, is per se an offence against the community. cherse or to 
If committed under such circumstances as necessarily involve the propri- 
a breach of the public peace, or have an immediate tendency the heuse, 
to provoke it, then the act may rise from a private toa public & present 
wrong. But when prosecuted as a public wrong, the indict- 7? = 
ment must shew it to be such, and therefore must charge the —-” 
circumstances which give to it this character. The epithet 
“ with strong hand” cangot supply the want of the essential 
constituents of the offence. As connected with a mere tres- 
pass, it has no technical meaning, and amounts to no more 
than is expressed by the words force and arms. It does not 
imply the presence of the proprietor or of any of his family 
—nor that the act created, or had a tendency to create, terror 
or indignation—and therefore does ndt charge an actual 
breach, or such conduct as is tantamount to an actual breach, 
of the public peace. The judgment is affirmed. 

Per Curiam. Judgment affirmed. 
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June, 1839 WILLIAM BARRET et al. JUSTICES, TO THE USE OF MA- 
— . RY A. PERSON etal. vs, ARCHIBALD MUNROE et al. 


Barret etal 
ba , The condition contained in a guardian bond that the guardian shall im- 


ae ¥ ’ prove the estate of his wards “until they shall arrive at full age, or be 
sooner thereto required, and then render a true and faithful account of 
his said guardianship, &c., and deliver up, pay to and possess” his 
said wards of their estate, is not broken by a guardian who is removed 
from his office, until an account and settlement be demanded of him and 
he refuse to comply with such requisition, or there be such conduct on 
his part, tantamount to a refusal, as to render a requisition unnecessary 


or impracticable. 
Whether upon the wards’ coming to full age, a suit might be sustained 
upon such a guardian bond before a demand made for an account and 


settlement, Quere? 

This was an action of peBT upon a guardian bond, tried 
at Moore on the last circuit betore his honor Judge Pearson. 
The statement of the pleadings in the transcript is so imper- 
fect as not to shew the issues submitted to the jury, but they 
may be ascertained from the case made out by his Honor. It 
appears from the transcript that the plaintiffs declared on a 
bond for the payment to them of the sum of thirty thousand 
dollars. The defendants craved oyer of the bond and also of 
its condition. Upon oyer had, the latter was thus set furth: 
“ The condition of the above obligation is such that whereas 
the above bounden Archibald Munroe is. constituted and ap- 
pointed guardian to Mary Ann Person, Samuel Jones Person 
Murdock Person and William Person: now if the said Archi- 
bald Munroe shall faithfully execute his guardianship by se- 
curing and improving the estate of the said Mary, Samuel, 
Murdock and William, that shall come into his possession, for 
the benefit of said children, until they shall arrive at full age 
or be sooner thereto required, and then render a true and 
faithful account of his said guardianship on oath before the 
Justices of the County Court of Moore County, and deliver 
up, pay to and possess fhe said Mary, Samuel, Murdock and 
William of all such estate or estates as they ought to be pos- 
sessed of, or to such other person as shall be lawfully impow- 
ered or authorised to receive the same, then the above obliga- 
tion to be void, otherwise in full force and virtue.” The 
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transcript shews that after oyer thus had, the defendants June, 1839 
pleaded generally performance of the condition, but does not 5a, 
shew what replication was made to this plea. Thecasehow-_ ¥ 
ever, states that the plaintiffs assigned, as breaches ot the con- oy , 
dition, that Archibald Munroe having been removed from his 
guardianship, and John B. Kelly having been appointed 
guardian in his stead, the said Munroe had failed to render 
an account of his guardianship—and further, that he had 
failed to deliver up and pay to the said Kelly the estate of the 
said wards. As no breaches were assigned in the declara- 
tion, it must be understood that they were assigned in the rep- 
lication, (where according to the better opinion, they ought to 
be assigned, 1 Chit. Plead. 618,) and that issues were joined 
upon the denial by the defendants of the breaches so assigned. 

Upon the trial, it appeared that atthe November Term, 1837, 
of the County Court of Moore, Munroe was removed from the 
guardianship, and John B. Kelly appointed guardian in his 
stead, who immediately thereafter sued out the writ in this 
case; and it was admitted that there had been no demand on 
Munroe for an account, or for delivery of the estate to the new 
guardian previously to the institution of the suit. His Honor 
being of opinion that such a demand was necessary, the plain- 
tiffs were nonsuited and appealed. 

Winston for the plaintiffs. — 
Mendenhall for the defendant. 


Gaston, Judge, after stating the case as above, proceeded: 
We decidedly concur in the opinion expressed by the Judge 
below. Whatever construction may be put upon that part of 
the condition which stipulates that Munroe shall render an ac- 
count to the Court, and deliver up the estate of his wards when 
they shall arrive at age, upon which we neither express nor 
intimate an opinion, iteseems to us clear that the part of the 
condition which binds him to rendersuch account and deliv- 
er up such estate sooner—that is to say, before the wards shall 
arrive at age—is distinctly qualified by the provision, if he 
“ be sooner thereunto required.” It is a reasonable qualifica- 
tion. The guardian knows when his office is to expire, and: 
possibly it may be deemed his duty upon its expiration to be 
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June 1839 ready to render an account of his stewardship and to settle 
Wm. Bar. With his late ward. But he may be taken by surprise alto- 
ret, et al. gether—if death, removal, or other casualty should put an ab- 


Archibald rupt termination to his office—and he is instantly deemed in 
unr’ default for not having rendered an account or delivered up the 


property. He knows that the person who had been his ward 
is entitled on coming of age to receive the property which had 
been committed to his custody, but he may be wholly igno- 
There are Pant of the authority set up by any other person to receive it 
some in- at anearlierday. But whether the qualification be reasona- 


stances in 


which, up- ble or not, the defendants are sued upon their bond, and the 
on a simple ond cannot be held forfeited until the terms of the condition 


demand of 

money due be violated. ‘There is no analogy, we think, between the 
defendant tp present case and those cited in argument by the counsel for 
paar ‘the plaintiffs. It is true that there are instances in which up- 


the contract on @ simple demand of money due from the defendant to the 


in form is : 

to pay the plaintiff, although the contract in form is to pay the same on 
same on de- Py . 

mand, an demand, an action may nevertheless be brought without the _ 


sevecthe.. Special averment of a demand, and sustained without proof 


be of demand. ‘These are cases in which it was seen, or thought 
rought 


——s the to be seen, that the money was due before any demand, and 
spe a- 
vermeat ortherefore the request or demand was not regarded as one of 


a demand 


snd sustain the terms of the contract. The contract was viewed as a mere 
ed without promise to pay.an acknowledged precedent debt—and the ac- 


proof of af 
Soneed — tion brought to recover that precedent debt. In regard to 
pmo in these cases, however, it may be observed, that had a request 


whieh it been held a necessary pre-requisite to suit, many vexatious 


thought (2, actions might perhaps have been prevented. 1 Chit. Plead. 
the money 362. But the engagement here sought to be enforced is an 


was due be- 


fore any de- Original specific undertaking by parties bound by no previous 
mand, ' 2-4 obligation and owing no duty to the plaintiffs other and fur- 
the demand ther than the duty which this engagement creates; and on 
was not re- eae 5 

garded as no principle of Jaw or reason can they be held liable upon 
one of the this engagement beyond the extent to which they have there- 


terms of the 


contract. by bound themselves, They have assented to incur the for- 
og gg  feiture set forth in the bond, if Munroe shall refuse to comply 


mand is ne- ._: : seitinn: ; j H 
ms with a certain requisition; and the forfeiture is not incurred, 


where the and cannot therefore be rightfully demanded, before a refusal 


engagement 
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to comply with such requisition, or there be such conduct on June 1839 
his part, tantamount to a refusal, as to render a requisition | ght to be 


unnecessary or impracticable. ‘The judgment is affirmed a © 
. an origi 
with costs, quills er 


Per Curiam. Judgment affirmed. agen | 


bound by no 
previous 
obligation 
and owing 
no duty to 
the plaintiffs 
other and 
further 
than the da- 
ty which 
this engage- 
ment cre- 
ates. 


ALSEY OVERTON, DEVISEE OF BENJAMIN OVERTON vs. 
MOSES OVERTON et al. 


A devise of lands in this State, since the Ist day of January, 1838, is 
good under the first section of the “act concerning last wills and tes- 
taments” (ch. 122 of the Revised Statutes,) notwithstanding the re- 
peal of all the British Statutes by the second section of the “act con- 
cerning the Rev. Statutes, (ch. 1 of the Revised Statutes.) 


This was an issue of DEVISAVIT VEL NON joined between 
the devisee and heirs at law of Benjamin Overton deceased, — 
tried at Camden on the last Fall Circuit, before his Honor 
Judge Bartey. The points raised upon the trial are so dis- 
tinctly noticed in the opinion of the Supreme Court, that it 
is unnecessary to insert them here by way of statement.— 
There was a verdict in favor of the will below, and the de- 
fendants appealed. 

No counsel appeared for the defendants in this court. 

Kinney for the plaintiff. 

A subscrib- 


Gaston, Judge. On an issue of DEVISAVIT VEL NON join- yg 
ed between the devisee and the heirs at law, the executor, who is nam- 


ed executor 


who was one of the subscribing witnesses, was introduced by therein, 
the devisee, and his testimony objected to by the heir at law ™ oe By 
as inadmissible, because of alleged interest. We do not see called to 


any foundation for this objection. support it, 
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June 1839 


Overton 


IN THE SUPREME COURT 


It was then objected by the heirs at law that at the time 
when the alleged devise was made; viz. 3lst March, 1838, 
there was no law in this State authorising a devise of lands. 


* ‘The Legislature, by an act passed on the 22d January 1837, 


(see 1 Rev. Stat..ch: 1, sec. 1 and 2,) enacted that the several 
acts passed at that session, known as “the Revised Statutes,” 
among which is an act (ch. 122,) “concerning last wills and 
testaments,” should take effect and go into operation on the 
1st day of January thereafter, and that from and after that 
day, all acts of the General Assembly theretofore enact- 
ed, the subjects whereof were revised in the said “ Revised 
Statutes,” and all the statutes of England theretofore in use 
in this State, should be repealed, and of no force and effect. 
To this general enactment there were certain exceptions not 
material to the question before us. 

The objection we are considering, is founded upon the po- 
sition, that as devises of lands did not exist at common law, 
and, as all the statutes and acts authorising devises of land, 
passed before the 22d Jan. 1837, were repealed and of no force 
from and after the Ist January, 1838; and as the act concern- 
ing last wills which went into operation on the Ist January, 
1838, was then the only law on the subject of devises, that 
law did not authorise such a devise. Without undertaking 
to lay down the rule which it may be proper to observe, 
where the Revised Statutes imply the existence of legal prin- 
ciples and rules introduced by statutes thus repealed, we haye 
no difficulty in disposing of this objection. The act con- 
cerning last wills and testaments, after prescribing the for- 
malities to be observed in wills of lands (section 1,) declares 
that “then, and in that case,” that is to say, when these forms 
are observed, “such will shall be good and sufficient in law to 
give and convey a good and sufficient estate in lands, tene- 
ments and hereditaments.” 

No error is shewn in the judgment below and it must be 
affirmed with costs. 

Per Curiam. Judgment affirmed. 
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TIMOTHY ANDERS ts. JAMES MEREDITH etal. T. ee 
J Meredith 


One tenant in common may have an action on the case against his coten- 
ant for any act done on the land amounting fo waste or destruction, 
but he cannot in any event have an action of trespass quare clausum 
fregit against him, nor against any other person entering under his au- 
thority. 


An order of the Superior Court, either aliowing or rejecting a motion for 
an amendment, where the court has the power to amend, is a matter 


of discretion, and cannot be appealed from. 


This was anaction of TRESPASS QUARE CLAUSUMFREGIT, 
tried at Bladen on the last circuit before his Honor Judge 
Pearson, upon the pleas of the general issue and liberum 
tenementum. ‘The proof in the cause was that Meredith, 
one of the defendants, was either entitled to a fee in several- 
ty in the locus in quo; or he was entitled as tenant in com- 
mon with the plaintiff and others: That he, and the other 
defendants under his direction, entered upon the land, and in 
the absence of the plaintiff, broke open the door of a house 
and entered and took therefrom a loom and some other arti- 
cles of personal property. 

After the evidence had closed and the arguments of coun- 
sel commenced, the plaintiff’s counsel moved to amend the 
declaration by adding a count for the trespass to the person- 
al property in taking the loom and other articles. This mo- 
tion was objected to by the opposite counsel and rejected by 
the court. 

It was insisted for the defendants that Meredith had made 
out a titie in severalty; but that if he had failed in that, and 
was but a tenant in common with the plaintiff, he, and the 
other defendants acting under his authority, had a right to 
enter, and that the plaintiff could not maintain this action, 
The plaintiff insisted that being a tenant in common and in 
possession, he could maintain this action against a co-tenant 
who entered in the manner proven. 

His Honor charged the jury that whether Meredith had 
the title to the land in severalty or only in common with 
the plaintiff, the latter could not recover in this action.— 
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June, 1839 There was a verdict and judgment for the defendants, and 
~ the plaintiff appealed. 

Strange for the plaintiff. 

No counsel appeared for the defendant in this court. 


Anders 


v 
Meredith, 


DaniEt, Judge, after stating the case, proceeded: We are 
of the opinion, that the charge of the Judge was correct.— 
The possession of one tenant in common is the possession of 
the other; each has a right to enter upon the land and enjoy 
it jointly with the others. If one tenant in common destroys 
houses, trees, or does any act amounting to waste or destruc- 
tion in woods or other such property, the other tenant may 
have an action on the case against him. But he never can, 
in any event, have an action of trespass guare clausum fre- 
git against his co-tenant, Co. Lit. 200, 1 Thomas Co. Lit. 
785, 1 Chitty’s Gen’l. Prac. 271. The other defendants were 
not trespassers; as they entered and acted by the direction of 
Meredith. 

The rejection by the Court of the plaintiff’s motion to a 
mend the declaration, was a matter in the discretion of the 
Judge; and it is not a ground of appeal to this Court. It 
may be proper to remark that as no objections were taken at 
the trial to the sufficiency of the pleas, we understand the note 
of the plea of liberum tenementum (afterwards to be drawn 
out in full) to mean that the locus in quo, was the freehold of 
Meredith, and that Causey entered with him and under his 
authority. We think the judgment must be affirmed. 

Per Curiam. Judgment affirmed. 
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DEN ON DEM. OF JOHN DOBSON et. al. vs. WILLIAM A. 
ERWIN, DEVISEE OF WILLIAM W. ERWIN. 


It seems, that where the defendant in an execution and his family makes 
a fraudulent misrepresentation of the quality and yalue of the land le- ” 
vied upon and about to be sold, with a view to defeat the creditors of 
the defendant and to secure it for his benefit, and one ignorant of the 
fraudulent arrangement purchases at an inferior price, his title will be 
good against the creditors; as will also, at least at law, be the title of 
one of the parties to the fraudulent arrangement purchasing from him. 
But if, in such caseythe sale were void, as for want of a seal to the writ 
issuing from another county, and the first purchaser sold without ever 
having taken possession, the possession of his vendee, a party to tho 
fraudulent combination, will be as to the creditors of the defendant a 
possession for him, and will not be adverse to the creditors so as to de- 
feat them by length of possession under colour of title. 


' After the new trial granted in this case at June Term, 1836, 
(See 1 Dev. & Bat. Rep.-569) it was removed to Rutherford, 
where it was again tried on the last circuit before his honor 
Judge Toomer. It appeared upon the trial that Joseph Dob- 
son, the elder, owned the premises in dispute, and that they 
were exposed to sale under executions against him, and pur- 
chased by his daughter, Nancy Young, with money belong- 
ing to the father, and by his directions, for the purpose of de- 
frauding his other creditors. This sale took place in 1808, 
and the sheriff conveyed to Mrs, Young. In 18i0, one 
Knight, another creditor of the father, obtained judgments 
and executions against him and filed his bill in the Court of 
Equity against the father and daughter, seeking a discovery 
of the fraud between them, and that it might be declared, 
and the land made liable to, and sold for, his satisfaction ; and 
in that suit there was a decree for Knight, and a sheriff’s sale 
made under an execution issued thereon in 1824, at which 
the person bought, under whom the defendant claimed. Pend- 
ing that suit, namely in 1812, another creditor of the father 
obtained judgment in Buncombe and issued a fieri facias, 
without a seal, to Burke county, where the premises lay; un- 
der which they were set up for sale and bid off at $16,25 cts. 
by one Stevely, who took a deed from the sheriff, and then 
conveyed to one Burnet; and he in July, 1815, conveyed to 
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June 1839 


Den on dem 
= _ Dob- 
et al. 
ae 
Wm. A Er- 
win, Devi- 
see, Ke, 













202 IN THE SUPREME COURT 


June 1839 John Dobson and Alexander Dobson, two sons of the said 

Denon dem 99S¢ph Dobson, the elder, and the lessors of the plaintiff, who 

a oe lived on the land, and continued to do so until 1827 or 

tis ei 1828, when the defendant entered. During that whole peri- 

win, Deyi- 04, Joseph Dobson, theelder, and hisdaughter, Nancy Young, 

see, &e, as well as the lessors of the plaintiff, resided on the land; but 
Burnett, who was examined as a witness for the lessors of the 
plaintiff, stated that after he made the deed to the lessors of 
the plaintiff in 1815, Mrs. Young did not set up any title to 
the land as against her brothers. This action was brought 
in 1831. 

The defendant alleged that the ]and in dispute was a noto- 
rious and valuable tract, situate on the Catawba River, and 
worth $3,000; and that for the purpose of defeating Knight's 
suit and other creditors of Joseph Dobson, the elder, a 
scheme was contrived by the father and his sons and daugh- 
ter and his son-in-law Burnett, to have this tract set up and 
sold under the execution in 1812, without its being known 
by the sheriff or bidders that this particular tract was the one 
exposed to sale, but, on the contrary, that it should be repre- 
sented to bea different and poor piece that was sold; and that 
at such sale the lessors of the plaintiff’s witness, Burnett, 
should become the purchaser for the benefit of Joseph, the 
father, and his family; and the defendant gave evidence to 
that effect: and thereupon the defendant contended that his 
title was good, notwithstanding the deeds to Stevely, Burnett, 
and the lessors of the plaintiff, and the possessions by the les- 
sors of the plaintiff, the father, and other members of the tam- 
ily, as stated by the witness Burnett. 

It was admitted on both sides, that the sale by the sheriff, 
at which Stevely purchased, was void for the want of a seal 
to the writ. 


His Honor held that the deed to Stevely and the others 
were a sufficient cvlour of title, if there had been the requi- 
site possession under them. But, leaving to the jury, upon 
the evidence, the question of the alleged fraudulent combina- 
tion between Joseph Dobson and the other members of the 
family, his Honor further instructed them in substance, that 
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if they found such collusion and fraud, the possession, as June 1839 
proved, would not constitute a good title in the lessors of the ane oat 
plaintiff. The defendant had a verdict and judgment, andof Jno Dob- 
the lessors of the plaintiff appealed. — 
Badger for the lessors of the plaintiff. Ervin, So 


visee, &e.. 
D. F. Caldwell and Alexander for the defendant. 


Rurrin, Chief Justice. The title of the defendant is de- 
duced under acreditor of Joseph Dobson, the elder: and there- 
fore, he is at to impeach that set up by the lessors of 
the plaintiff (His Honor here stated the facts of the case as 
above, and pr ed as follows:) It is not necessary to 
say how the patties would have been affected by their dishon- 
est purposes, if the execution had been valid. We suppose, 
however, that Stevely, being innocent of the fraud and a fair 
bidder ata judicial sale, would have got a good title; and that 
the title derived from him by the lessors ot the plaintiff would 
also have been good, at least in a Court of Law. But it be- 
ing clear that Stevely gained nothing by the sale and convey- 
ance to him, the enquiry is, whether under the circumstan- 
ces of this case, the possession was out of Joseph Dobson, the 
father, or whether it was in the lessors of the plaintiff, and 
of a character to defeat the defendant? We think not. 
In the first place, it might be sufficient in this particular 
case, perhaps, to say, that the lessors of the plaintiff had not 
the exclusive possession; because the debtor himself was also 
in the actual possession. We do not, however, put the case 
on that point, inasmuch as that would perhaps have made it 
necessary to submit an enquiry to the jury as to the terms on 
which the father remained on the land, as understood between 
him and his sons. But in the next place, we think that even 
if the father had not been on the land at all, the possession of 
the sons, under the fraudulent agreement and circumstances + — 
found by the jury, could not be legally adverse to the father fraudulent 
and his creditors, so as to make a complete title in the sons tg - 
under the statute of limitations. Pickett v. Pickett, 3 Dev.?t.% * 


‘creditor of 


6. The possession of a fraudulent vendee cannot in respect the fraudu. 
lent vendor, 
of a creditor of the fraudulent vendor, be deemed adverse to be deemed 


such vendor or his creditor, because the statute makes a pone 


whole contract void and as against the creditor, the possesg- °F bis credi 
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June 1839 jon of the yendee is deemed to have been in trust for the ven- 


“Dodec, “Or, and therefore it is the possession of the vendor. When 


_¥  asale is once made by the creditor, then the possession of the 
Erwin 
fraudulent donee becomes adverse; for the law does not sup- 


Same pose any secret confidence between the donee and the purcha- 


makes the ser, It must be admitted that a possession by Stevely would 


whole con- 


tract yoid, have been for himself, and therefore adverse to all the world. 
and azainst But he never had the possession for a moment, and the title 


theereditor, : 
the pa was taken from him, not in fact for the persons to whom the 
sion of the 


vendee is Geed was made, but upon a fraudulent and seeret trust for the 
deemed to father, to the intent that he and his family should enjoy the 


have been in 
tru forthe land, and his just creditors be hindered of their debts. What- 
vendor, anc 


therefore it Ver colour the deed might afford to such a possession, we see 
isthe pe that in fact it was not a possession of the lessors of the plain- 


session of 


the vendor. tiff for themselves, and therefore, it was not in law adverse. 
Te is once CONSequently the judgment must be affirmed. 


sale is once 
made by the 


creditor, Per Curiam. , Judgment affirmed. 


then th’ pos 
-session of 
the fraudu- 
lent donee 
becomes ad- 
verse; for 
the law does 
not suppose 
any secret 
confidence 
between the 
donee and 
the pureli:- 


_ JOHN BLACKWELDER vs. JOHN FISHER. 


If the subscribing witness to an instrument becomes interested and @ par- 
ty to a cause, even though he does so voluntarily, he cannot be exam- 
ined as a witness. In such case the adverse party, if he wish to prove 
the instrument, may prove the handwriting of the subscribing witness; 
and if that cannot be done, proof of the handwriting of the person who 
executed the instrument, is admissible. If proof of neither can be ob- 
tained by disinterested witnesses, the party must resort to his bill of 
discovery in equity. 


This was an action of TRover fora horse. Plea—not 
guilty. Upon the trial at Rowan, on the last circuit, before 
his honor Judge Nasu, the plaintiff set up title to the horse 
on the grounds: First, that his father was owner of the dam, 
and agreed with him, that if he would pay the price of put- 
ting the mare to the horse, he should have the foal, and that 
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he had done so: Secondly, that after the mare had foaled, June 1839 
his father made a parol gift of the colt to him. The defend- Bleckwel- 
hone ° ° wel- 

ant, admitting the conversion of the property, denied the der 
plaintiff's title, stating that the father of the plaintiff was in mae 
insolvent circumstances at the time of the gift, and had sub- inne 
sequently made an assignment of all his property, by deed, 
to the defendant and others, to satisfy his debts, and that the 
horse in question was included in the deed of assignment. 
The plaintiff was,the subscribing witness to the deed, and on 
the trial the t called on him asa witness. The evi- 
dence was obj to, but admitted by the Court. The de- 
fendant hada verdict and judgment, and the plaintiff ap- 
pealed. 

Boyden for the plaintiff. 

D. F. Caldwell and Barringer for the defendant. 


Dante, Judge, after stating the case as above, proceeded 
as. follows: It is a general rule of law, that a party to a suit 
cannot be a witness in it. This rule is not founded merely 
on the consideration of his interest. The rule is partly, at 
least, founded on a principle of policy for the prevention of 
perjury, 2 Stark. Ev. 580. If the attesting witness to an in- 
strument has become interested and a party toa cause, even 
though he disqualify himself voluntarily, still, if his adver- 
sary wishes to prove the instrument, the handwriting of the 
subscribing’ witness may be proved; .and if that cannot be 
done, proof of the handwriting of the person who executed 
the instrument is admissible. If proof of neither can be 
obtained by disinterested witnesses, the party must resort to 
his bill of discovery in equity: The answer then is evidence 
as an admission, 1 Stark. Ev. 5 (American edition) 325, 326; 
and the cases there referred to. ‘There must be a new trial. 


Per Curiam. Judgment reversed. 
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June, 1839 RICHARD T. DISMUKES ts. JOHN WRIGHT. 


Dismukes __. : 
v Where a debtor conveyed property in trust to secure the payment of cer- 


Wright. tain debts, and among others “a note for $500, payable to J. W., and 
by him transferred to R. D.” the trustee, and proceeded to direct that 
‘the balance of the money, if any, after paying the debts in this deed, 
the said R. D.is to pay” tothe grantor, and the trustee sold the pro- 
perty and received the proceeds sufficient to pay the debts mentioned 
in the deed in trust, it was held that in a suit by R. D. against J. W. 
as endorser upon a note for $430 made by the debtér, the jury were not 
at liberty to infer, without any extrinsic evidence, that there was but 
one note to which these persons were parties, and that that was mis- 
described in the deed by mistake; and it was held further that no evi- 
dence could be received at Jaw, to shew the mistake. 


After the new trial granted in this cause, at June Term, 
1838, (see 3 Dev. & Bat. Rep. 78,) it came on to be tried a- 
gain at Davie, on the last cireuit before his Honor Judge 
Nasu, when the facts appeared to be as follows: One John 
Belt made his single bill to the defendant for $430, who en- 
dorsed it to the plaintiff, and this action was brought to re- 
cover the amount from the endorser. Plea—payment. After 
the plaintiff became the holder, Belt, the maker, executed to 
him a deed transferring a large amount of property, to be by 
him sold, and the proceeds applied in paying Belt’s creditors, 
according to their priorities, as mentioned in the deed. The 
plaintif sold the property and collected the money. The 
first debt directed in the deed in trust to be paid, was “ a note 
for five hundred dollars, payable to John Wright, and by 
him transferred to Richard Dismukes.” After naming a 
number of other debts, and the persons to whom they were 
due, the deed closes thus: “and the balance of the money, if 
any, after paying the debts mentioned in this deed, the said 
Richard Dismukes is to pay to the said John Belt.” There 
was ro extrinsic evidenee offered to shew that the $500 note, 
mentioned in the deed, was, in truth, the note now sued on, 
and that there had been a mistake in describing it; but the 
defendant averred that there was but one note, viz. the one 
now sued on, and that it was intended by the parties to be 
covered by the deed, and that it was described in said deed 
as being for the sum of $500 by mistake. The court in- 
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structed the jury that there was no evidence to establish this June 1839 
allegation. ‘There was a verdict and judgment for the plain- p; ov ukos 


tiff, and the defendant appealed. v 
Wright. 


Boyden for the defendant. 
D. F. Caldwell for the plaintiff. 


DanieEt, Judge, after stating the case as above, proceeded: 
It has been contended here, with much earnestness, that the 
Judge erred ittthis instruction; for, that the jury might legiti- 
mately have inferred that there was but one note, from ‘the 
concluding @latise-of the deed, the situation of the parties, 
and the failuré of the plaintiff to shew that there were two 
notes; and that the jury might haye inferred that the one 
now sued on, was the note intended by the parties to be in- 
cluded in the deed. We think that there was no error in the 
instruction; for certainly the deed, per se, shews no mistake, 
and no extrinsic evidence could have been received at law 
to shew a mistake. The deed transfers property to the plain- 
tiff in trust, to pay a note particularly described as being for In the con- 
$500. There is no ambiguity or uncertainty in the descrip- a 
tion. Can the defendant, at law, be permitted to substitute 4 * rule is, 
another note of $430, and thus contradict the deed? In the tention of 
construction of deeds, the first rule is, that the intention of ie 
the parties is, if possible, to be supported; and the second I> to be 

supported; 

rule is, that this intention is to be ascertained by the deed it. and the see- 
self; that is, from ali parts of it taken together. In general, = hie a 
no expression can be contradicted or explained by extrinsic {¢ntion 's to 
evidence; and the intention collected from the four corners of ¢ by the 
the deed, is to govern the construction of every passage in it. wed 
Touch. 87. Burton on Real Property, 164, 165. The clause hn § te 
in the deed, directing the trustee (who was holder of this 'aken toge- 
bill,) to pay the balance of the money, if any, to Belt, the — 
ker, and the man primarily liable on it, shews only that this — 
note was not thereby secured. But omissions cannot be sup- cannot be 
plied from arbitrary conjecture, though founded upon the from arbite 
highest degree of probability. Chapman vs. Brown, 3 Bur. ("> reas 
Rep. 1627. 3 Atk. 136. Andrew vs. Ward, 1 Russ, Rep. foundes ap- 
250,279. The deed did not evidence, in any way in which nate 


we legally can take it, that the plaintiff had received proper-?f°™**"- 
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June, 1839 ty and money in trust to pay this bill of $430 and interest. 


—_——__—__—. 


Poteat 


v 
Badget. 


The judgment must be affirmed. 
Per Curiam. Judgment affirmed. 


JOHN POTEAT vs. THOMAS BADGET. 


Where one party offers to pay or give the othera certain sum by way of 
compromise, and the offer is rejected} it is in no way obligatory.— 
Nor is it an admission of the fact that the defendant owed the sum of- 
fered. When a proposition of that kind is rejected, the rights of the 
parties remain precisely as they were before it was made. 


This was an action of assumpsit, in which the plaintiff 
declared in two counts, one on a quantum valebat for the 
use and occupation by the defendant of the plaintiff’s tenant, 
the other, on a promise of the defendant to pay the plaintiff 
fifty dollars for such use and occupation. Upon-the trial at 
Caswell, on the last circuit before his Honor Serr ve, Judge, 
the plaintiff was forced to abandon his first count because of 
its being shewn that the occupation was under a special a- 
greement, the terms whereot had been by him broken, and 
then resorted to his second court. The only evidence offer- 
ed to sustain this count was, that a dispute having arisen be- 
tween the parties in relation to their rights growing out of 
this agreement and occupation, the plaintiff proposed to re- 
fer the matter in dispute to arbitration; that the defendant 
rejected this proposition, but offered to pay or give the plain- 
tiff fifty dollars; that the plaintiff returned no answer to this 
offer, but on leaving the defendant, declared his dissatisfac- 
tion therewith, and afterwards instituted this action, in which 
he sought to recover a much larger sum, His Honor de- 
clared his opinion that this evidence did not sustain the 
count in question, to which opinion the plaintiff excepted, 
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The defendant obtained a verdict and had judgment, and June 1839 

thereupon the plaintiff appealed. PY: M’Elwee 
No counsel appeared for the plaintiff in this court. 
W. A. Graham for the-defendant. 


v 
Collins, 


Gaston, Judge, after stating the case as above, proceeded 
as follows: We approve of the opinion expressed by his 
Honor. The offer of the defendant unless accepted by the 
plaintiff, was in no way obligatory. Neither was it an ad- 
mission of thefaet that the defendant owed the sum of fifty 
dollars. In @fbf@irness it must be understood with reference 
to the subject miatter before the parties, which was an attempt 
to adjust a disputed claim. It was a proposition, whether 
that claim were well or ill founded, to pay a specific sum as 
the price of peace. As the plaintiff did not accede to the pro- 
position, the rights of the parties remained precisely as they 
were before the propositition was made. ‘The judgment is 
affirmed. 


Per OvuRiam. Judgment affirmed. 


JOHN McELWEE vs. JACOB COLLINS. 


Where an endorsee takes a bill or note with the endorsement or guaran- 
ty of the endorser, and advances therefor less than the real value of 
the bill or note, the transaction is, in effect, a loan between the en- 
dorsee and endorser, and is usurious as between those parties. 


This was an action of pest, brought by the endorsee of a 
single bill against his immediate endorser. Plea—usury.— 
Upon the trial at Lincoln, on the last circuit, before his Honor 
Judge Nasu, the only evidence offered to support the plea, 
was a declaration made by the plaintiff, that he had purchased 
the bill for less than it was worth. The court instructed the 
jury, that the bill was the subject of sale, and might be par- 

4 
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June 1839 chased by any one at a less price than its real value: that the 
question for them to decide was, whether this was a bona 
Vv fide sale, and if it were, the plaintiff was entitled to recover; 
Collins. but that if it were, in reality, aloan, and the form of a sale 
given to the transaction to evade the statute, then the plain- 
tiff could not recover. The plaintiff hada verdict and judg- 
ment, and the defendant appealed. 
Hoke for the defendant. 
Alexander for the plaintiff. 


M’E! wee 


DAntex, Judge, after stating the case, proceeded: The o- 
pinion of the Judge would have been correct, if the purcha- 
ser of the bill had taken it without any endorsement or guar- 
anty of the seller. And in the State of New York, it has 
been decided that an endorsee of business paper may recover 
of his immediate endorser, the monéy-he paid for the bill, al- 
though it was less than the sum mentioned in the face of it; 
and that the endorser could not resist such an action by the 
plea of usury. These decisions were, however, agains: the 
opinions of those learned jurists, Chancellors Kent and 
Watwortna. In addition to the authorities from that State, 
cited by the plaintiff in support of this position, may be cit- 
ed the case of Ham vs. Hendricks, 7 Wend. Rep. 569. It 
is true, that to constitute usury, there must be either a direct 
loan, and a taking of more than legal interest, or there must 
be some device for the purpose.of concealing or evading the 
appearance of a loan, when in truth it was one; but the or- 
dinary transaction of discounting a bill or note with an en- 
dorsement or guaranty from the transferor, is a lending with- 

Fn in the statute. The party discounting, does, in fact, lend 
between ta- money on interest, to be repaid either by the person receiv- 
king a bill. ° . P 
or note and ing, or by some other party to the bill, at a certain prefixed, 
andvancing” neriod. Byles on Bills, 72,73. There is a distinction be4 


money on it 


vith an ens tween taking a bill, and advancing money on it, with an) 
orguaranty, endorsement or guaranty, and one without. The last isa 
out. The purchase, and may de for less than the real value; the other? 


poe ts is a loan, and within the operation of the Statute of Usury. | 


be for less Massa vs. Dauling, Strange 1243. The case before us, is 
than the real nie , M 4 
vale; the o- completely within the rule laid down by this court, in the 
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case of Ruffin vs. Armstrong, 2 Hawks 411. Altman and June 1829 
others had executed a bond to Armstrong; it was a business ae 
paper, negotiable: Armstrong endorsed it without value to an 
accommodating endorsee, and he endorsed it to Ruffin at a Collins. 
discount of thirty-three and one third per cent. In the action ther is »_ 
by Ruffin against Armstrong on his endorsement, it was held "7 *"¢ 
by the court, that the transaction was usurious. Chancellor {?: anyon 
Watwortu, delivering his opinion in the case of Ham vs. sain usu- 
Hendricks, (after having reviewed all the cases on this sub-"” 

ject, both in Fingland and this country,) remarks, “it ap- R06. ce! 
years, that in most of our sister States, which have adopted 4 yt 
the English Usury Laws, as well as in the Supreme Court in poll 
\of the United States, and in England, it is held that a sale of ™ 

a note for less than its nominal amount, on the advance of 

meney or other thing in the nature of a discount of the note, 

is usurious between the parties to such transaction, if the 

ller endorses the note, or otherwise guarantees the repay- 
ent of the purchase money.” Even in New York, the en- 

dorsee is not permitted to recover of the endorser, the full a- 

mount of the bill; for, if he could, the statute would be easi- 

ly evaded; but he is permitted to recover only the money 

and interest he advanced, when the bill was endorsed to him. 

This is not the rule in any other part of the world, that we 

know of. It is not the rule in Ruffin vs. Armstrong; and in 

Collier vs. Neville, 3 Dev. Rep. 30, it was held to be clear The ene of 


ollier vs 


that the discounting of a bill or bond, and taking the gener- on Ne, 3 
al endorsement of the holder, does ex vi termini, constitute yh 
a loan, and if the rate of discount exceed that fixed by the ™ 
statute, it is an usurious loan.” The endorsee, in a case like 

this, has no more right, as it seems to us, to claim the money 
advanced for the endorsement, than he would, if he had de- 

clared on a promissory note, infected with usury, if the de- 

fendant had plead the Statute of Usury in‘bar. The policy 

of the law is to enable the defendant to make void both as- 
surances in toto. We therefore are of opinion that there 


must be a new trial. 


M’E]lwee 


Per Curtam. Judgment reversed. 
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June 1839 JAMES LOWE vs, ISAAC WEATHERLEY. 


Lowe A receiptand acquittance under seal, contained ina bill of sale for slaves, 


has the effect of a release and estops the vendor from explaining or 
contradicting by parol the payment of the purchase money. The giv- 
ing time or forbearing to sue for a precedent debt, where the party has 
a remedy in some court either at law orin equity, is a good considera- 
tion to support a promise to pay the debt. And where the defendant 
said to the plaintiff’s agent, “Tell the old man,” (meaning the plain- 
tiff) “ not to be uneasy, but to wait until next Thursday week, and I 
will then come to his house and compromise or settle the matter, for I 
do not wish him to be injured,” it is evidence tending to shew such a 
promise sufficient to he left to the jury. 

Whether upon the payment of the price of slaves partly in counterfeit 
bank notes, the vendor may not recover the amount of the notes upon 
an express or even an implied promise to make them good, notwith- 
standing a receipt and acquittance under seal for the purchase money 
contained in the bill of sale, Quere? And ofan action founded on such 
promise, a justice has jurisdiction. It is a promise to pay money, if 
what has been received as a bank note, be not what it purports, and 
not a guaranty of the solvency or punctuality of the makers of the note. 


Vv 
Weather- 
ley. 


This was an action of assumpsiT, commenced by war- 
rant and carried by successive appeals to the Superior Court, 
in which it was tried at Guilford, on the last fall circuit, be- 
fore his honor Judge Pearson. 

The defence relied upon was under the plea of a release, 
and upon the trial the facts appeared to be as follows: The 
plaintiff sold to the defendant a parcel of slaves for the sum of 
$850. 'The defendant paid the price in bank notes, and took 
a bill of sale under seal, containing the ordinary acquittance 
or release for the purchase money. At the time the release 
was given, the defendant said “the money is all good; if it 
is not, I will make it good.” It turned out that a fifty dollar 
bill so paid by the defendant, was counterfeit. The plaintiff 
procured affidavits both of the identity of the bill, and also 
that it was a counterfeit, and sent them to the defendant by 
an agent, and demanded good money. The defendant fook 
the bill and affidavits to a friend, and consulted him as to the 
proofs, and said that he wished to be satisfied that he let the 
plaintiff have the bill. He then said to the agent, “tell the 
old man,” (meaning the plaintiff) “not to be uneasy, but to 
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wait until next Thursday week, and I will then come to his J¥"¢ 1839 

house and compromise or settle the matter, for I do not wish ‘;oweo 

him to be injured.” The plaintiff, in consequence of this ¥ 
, , -  Weather- 

message, forbore to take any proceedings, either at law or in ley. 

equity, to recover his demand, until the time had expired. 

He then, on failure of the defendant to come to his house and 

settle, commenced this action by warrant. His Honor charg- 

ed the jury that if they were satisfied the bill was a counter- 

feit, and were also satisfied that the meaning of the defendant 

in what he said to the agent, at the time he demanded pay- 

ment, was, that if the plaintiff would forbear to sue until the 

day fixed on, he would pay the fifty dollars, provided it was 

proven in fact that he let the plaintiff have the bill in ques- 

tion, and in consequence of this promise, the plaintiff had for- 

borne to sue, then they would find for the plaintiff. But if 

they were not satisfied that such was his meaning, they would 

then find for the defendant. 'The jury returned a verdict for 

the plaintiff, and the defendant moved for a new trial: First, 

because the Judge erred in permitting any evidence to go to 

the jury tending to shew a promise, after the date of the re- 

lease, he having objected to such evidence at the time it was 

offered. Secondly, because there was no evidence to be left 

to the jury of any promise, or legal consideration to support 

a promise, subsequent to the release. ‘The Court overruled 

the motion and gave judgment for the plaintiff, and the de- 

fendant appealed. 

Mendenhall for the defendant. 
No counsel appeared for the plaintiff in this Court. 


Dani, Judge, after stating the case as above, proceeded 
as follows: If the receipt, which the plaintiff gave for the : 
purchase money of the slaves had been without seal, it might = ——— 
have been explained by parol; as a receipt is not conclusive — oe 
evidence of payment, 2 Term Rep. 366, 5 B. & Ald, 611, 3 evidence of 


B. & C. 421, 3 B. & Adol. 313. In that case the plaintiff n3y tee 
might have recovered upon the original consideration, as iy by 
balance of the price of the slaves: the counterfeit bill being a 
nullity, could not be considered a payment, although both of 


the parties were ignorant at the time that the bill was a coun- 
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June 1839 terfeit. Hargrave vs. Dusenberry, 2 Hawks 326. Markle 
Lowe VS: Hatfield, 2 John. Rep. 445. But as the plaintiff affixed 
_v__ his seal to the acquittance, that circumstance gave it the ef- 
Weather- foct of a release, which the defendant has plead in bar of all 
————— demands arising upon the original transaction, and it estops 

A payment oo ° ie 9 : 
the plaintiff to contradict or explain it by parol evidence. 


in counter- 


fer bank — Brocket vs. Foscue, 1 Hawks 64—Gilbert’s Law of Ev. 142 


notesis a 

Fy ta — Rountree vs. Jacobs, 2 Taun. 154—Sampson vs. Cork, 
ceiving 5 B. & A. 506. But the plaintiff has relied-on a promise 
a pr) a made by the defendant subsequent to the date of the release. 
— “ol, The defendant contends, however, that if such a promise was 
a on made, it was without consideration, and that no action lay 
acquittance, Upon it, and that therefore the Court erred in submitting it 
eae etl the jury. The plaintiff says that as the bill was bad, he 


on the ori-had a remedy either at law upon the promise made by de- 


ginal consi- 


deration, al- fendant to make the bill good, Baker vs. Dearey, 8 Eng. 
thou, h both . ‘ 
part.eswere Com. Law Rep. 193, or he had a remedy in equity to set a- 
wpnorant *side the release, as having been given under a mistake so far 
that the as relates to this demand; and that he had, at the special in- 
notes were a ae ie 
counterfeit. Stance and request of the defendant, forborne to take judicial 
proceedings to obtain his rights until the time expired, and 
that that forbearance is a good consideration. It seems to us 
that such a consideration is sufficient to uphold a promise; 
and that the plaintiff, notwithstanding the release, had a rem, 
edy in some Court. An action will lie upon a promise to 
pay a sum of money in consideration of giving time, or for- 
bearing to sue for a precedent debt, or other cause of action. 
Com. Dig. B. 1. (action of assumpsit,) 2 Com. on Cont. 420. 
Secondly: The defendant contends, that if the consideration 
of forbearance be, in this case, deemed sufficient in law to up- 
hold a promise, still there was no evidence of any promise 
made by him, to have been left by the Judge to the jury; and 
that the Judge should have nonsuited the plaintiff. The an- 
swer given by the defendant to the plaintiff’s agent, when he 
demanded payment, was, in our opinion, such evidence as 
the Judge was bound to leave to the jury for them to deter- 
mine whether a promise had or had not been made. Strike 
out the word “dompromise” in the agent’s testimony, and 


the balance of his evidence is very strong to shew that the de- 
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fendant did promise to pay the money. That word remain- June 1839 

ing, leaves it doubtful, and the jury were the proper persons Ries 

to determine the fact. . 
T’o prevent misapprehension, we desire to be understood “— 

as expressing no opinion whether the plaintiff might not have ; 

recovered, independently of the special contract for forbear- 

ance, upon the promise to be inferred from the transaction, 

and actually made when the release was executed, to make 

the notes good, should they turn out to be counterfeit; and 

we are clearly of opinion, that of an action founded on such 

a promise, a justice had jurisdiction. It is a promise to pay 

money, if what has been received as a bank note, be not what 

it purports, and not a guaranty of the solvency or punctuali- 

ty of the makers of the note. The judgment is affirmed. 


Per Curiam. Judgment affirmed. 
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June 1839 ISHAM YOUNG vs, WILLIAM JEFFREYS and SAMUEL 
= HARRIS. 


Young 


Vv 
Jeffreys 
and Harris 


Where a subscription was raised for building a house of worship for a re- 
ligious society, and upon the letting of the building at auction by cer- 
tain commissioners appointed for the purpose, the defendants, who were 
not shown to haveany other concern with the transaction, declared that 
if or when the work was done according to certain written specifica- 
tions, and accepted by the commissioners, they would pay the sum at 
which the building should be bid off, and the plaintiff became the con- 
tractor and executed the work, but it was rejected by the commission- 
ers upon the ground that it was not executed according to the specifi- 
cations in four particulars, in two of which, however, it was shown 
that an alteration had been made with the assent of the defendants, if 
was held, that the alteration in the building, with the assent of the de- 
fendants, modified the contract to the extent of that assent, but left it 
subsisting as to the other particulars; and that as to them the accept- 
ance of the work by the commissioners was an essential term of the de- 
fendants’ engagement, without which the plaintiff could not recover; 
and it was held further, that the plaintiff could not recover upon the 
common count for work and labour done. 

Whether the piaintiff might not obtain compensation in some forum, in 
case the acceptance by the commissioners was rendered impossible by 
accident—or may not be entitled to redress in some form, if that ac- 
ceptance has been withheld mahciously or by fraudulent combination, 
Quere? 

The effect of a contract is aquestion of law. Where a contract is whol- 
ly in writing and the intention of the framers is by law to be collected 
from the document itself, there the entire construction of the contract— 
that is, the ascertainment of the intention of the parties, as well as the 
effect of that intention, is a pure question of law; and the whole office 
of the jury is to pass on the alleged written agreement. Where the 
contract 1s by parol, the terms of the agreement are of course a matter 
of fact; and if those terms be obscure or equivocal, or are susceptible of 
explanation from extrinsic evidence, it is for the jury to find also the 
meaning of the terms employed; but the effect of a parol agreement, 
when its terms are given and their meaning fixed, is as much a ques- 
tion of law as the construction of a written instrument. 








This was an action of assumpsir in which the plaintiff 
declared in a special count, and also in the common count 
for work and labor done. 

Upon the trial at Franklin, on the last Fall circuit, before 
his Honor Judge Saunpers, it appeared that several per- 
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sons belonging to the Methodist Society, had subscribed 


sums of money for building a meeting house, that the build-~ 


ing of the house was let out publicly to the lowest bidder by 
commissioners; that at the bidding a specification of the 
building required—of its dimensions, form, materials, and 
workmanship, was read aloud, and that the defendants, who 
were not shown to have any other concern with the transac- 
tion, thereupon declared and promised that “if the work ‘vas 
done according to the specifications, and accepted by the com- 
missioners” (according to the language of some of the witness- 
es,) or “when the work was done and accepted by the com- 
missioners,” (according to the language of other of the wit- 
nesses,) they would pay the sum at which the building 
should be bid off. The plaintiff became the lowest bidder at 
that auction, and having, as he alleged, finished the build- 
ing, tendered it to the commissioners, who rejected it as not 
having been completed according to the specifications. The 
commissioners objected, 1st, that the building wanted two 
girders, which, by the specifications, were required to be e- 
rected throughout its entire length, and that instead thereof, 
there were three girders across its breadth; 2ndly, that the 
windows’ instead of having all of them sixteen lights as re- 
quiredin the specifications, had, those in front, eighteen lights, 
and those in the rear, fifteen only; 3rdly, that the weath- 
erboarding instead of showing not more than six inches, 
showed in some places six and a half inches, and in others 
six and three quarters inches; and 4thly, that the shingling 
of the roof had been done unfaithfully. The plaintiff offer- 
ed evidence to show, with regard to the two first objections, 
that the changes in the specifications therein embraced, had 
been made with the approbation and consent of the defend- 
ants—and to shew that the other two objections were frivo- 
lous and unfounded. It was insisted by the defendants that, 
admitting the facts to be established for which this evidence 
was offered, the plaintiff’s case was not thereby sustained, be- 
cause the approbation of the work by the commissiorers was 
a condition of the engagement of the defendants; and they 
submitted a motion for a nonsnit. By the assent of the par- 
ties, this motion was reserved, and the case submitted to the 
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and Harris 


jury, whose verdict was to be subject to the opinion of the 


v 
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Court on the matter reserved. His Honor instructed the ju- 
~ ry that if the plaintiff established to their satisfaction that he 
had completed the building in all respects agreeably to the 
specifications, except so far as they had been ‘changed by the 
direction or consert of the defendants; and that the other ob- 
jections taken by the commissioners were frivolous and un- 
founded, he was entitled to recover. The plaintiff had a 
verdict, subject to the opinion of the Court on the matter re- 
served; and the Court upon that verdict rendered a judgment 
for the plaintiff, from which the defendants appealed. 


Battle and W. H. Haywood for the defendants, contend- 
ed that the plaintiff could not recover upon the count for work 
and labour done, because it was not done for the use and 
benefit of the defendants, and that if they were liable at all, 
it must be on their special engagement. But, the counsel ar- 
gued, the plaintiff was precluded from recovering on the spe- 
cial contract, because the acceptance of the building by the 
commissioners was a condition precedent; it was an essential 
term of the defendants’ engagement, and without which they 
could not be made responsible. If the contract had been in 
writing then the cases of Morgan vs. Birnie, 9 Bingh. Rep. 
672 (23 Eng. Com. Law Rep. 414) and De Vile vs. Arnold, 
10 Price 21 (4 Exch. Rep. 266,) would be expressly in point 
against the plaintiff. But the contract being by parol can 
make no difference. Where the terms of a parol contract are 
ascertained, its construction is a question of law, and it must 
receive the same construction, as if the terms were in writing. 

Badger, for the plaintiff, insisted that the acceptance of the 
work by the commissioners was only a mode of ascertaining 
whether it had been done according to the specifications, and 
that it was a question for the jury to say whether the work 
had not been done according to the written specifications, 
except so far as alterations had been made, with the assent 
of the defendants, and whether the grounds upon which the 
commissioners rejected the work were not frivolous and un- 
founded. That the contract being by parol, its construction 
was‘a matter wholly for the consideration of the jury. That 
the defendants, having taken upon themselves to direct alter- 
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ations, had altered the contract, and the plaintiff might, at any June 1839 
rate, recover upon the common count. 





Youug 


v 
Gaston, Judge, after stating the case as above, proceeded Jeffreys 
. 2 _ and Haris 
as follows: I am instructed to declare the opinion of this 
Court, that the judgment rendered below is erroneous; that 
on the matter reserved, the law is for the defendants; and that 
under the agreement of the parties, the verdict is to be set a- 


side, and there is to be a judgment of nonsuit. 


The Court assents to the propriety of that part of his Hon- 
ors opinion which holds that the jury might consider the 
special contract made between the plaintiff and these defend- 
ants at the time of bidding, modified in the particulars and 
to the extent which had been subsequently agreed upon be- 
tween them and the plaintiff. If, therefore, the commission- 
ers had rejected the building because of these changes, and 
these only—and had approved of it as conforming to the spe- 
cifications in all other respects, the defendants would have 
been liable to the plaintiff upon their agreement. But the 
Court holds, that inasmuch as the commissioners rejected the 
building because in their judgment it did not conform to the 
other specifications, then, however unfounded and frivolous 
these objections of the commissioners might be deemed by the 
jury, the defendants were not liable to the plaintiff upon the 
agreement given in evidence; and which, according to the 
practice that obtains with the profession where a formal dec- 
laration has not been previously drawn out at length, must 
be understood as the agreement coutained in the declaration. 
This opinion is founded upon the principle that the defend- 
ants are bound so far and so far only as they consented to 
be bound. Now, all the evidence of their agreement made 
the “ acceptance” of these commissioners one of the condi- 
tions of their engagement. It is immaterial which set of 
words testified to by the witnesses was used—whether to pay 
if the commissioners accepted or when the commissioners 
accepted; for unless these words do not mean what they ob- 
viously import, the addition of them manifests that the com- 
missioners were to pass upon the question whether the work 
was completed according to the specifications, And the o- 
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June 1839 pinion is deemed by us erroneous, because in effect it strikes 

Young Out of the agreement ong of its essential terms—and holds the 

v defendants bound to pay without or before such acceptance, 

ae tig When they have consented to pay only if or when the ac- 
ceptance shall take place. 

There is nothing unreasonable—much less illegal in such 
acondition. Whether a work of art has been done with 
proper materials and in a workmanlike style, is an enquiry 

lg + ‘fon which honest differences of opinion may prevail even a- 
prude and mong persons skilled in the art, and on which men of ordina- 
stipulation Ty pursuits are very unfit to pass. It is, therefore, in agree- 
: td pe 3 ments for works of this kind, a prudent and common stipu- 
coutrover- Jation for the prevention of controversies, that the construc- 


sies, that a 
the eon- tion of the work shall be determined by some persons in 
structi f ° ° » 

the work Whose judgment the parties have confidence. If, however, 
shall be de- . . . . 
cermined by the judgment of the forum appointed by the parties is to be 
some per- disregarded, or revised by a court and jury—the stipulation 
ons in . - . 

whose judg- 1S unmeaning. 


a There can be no question but that the view entertained by 
py this Court would prevail, if the agreement between these par- 
oe ties had been in writing, and contained a stipulation in the 
not be dis- words used by any of the witnesses who testified as to the a- 
eet is agreement. Morgan vs. Birnie, 9 Bing. Rep. 672 (23 Eng. 
a Com. Law Rep. 414.) Devile vs. Arnold, 10 Price 21 (4 

. Exch. Rep. 266.) It is supposed, however, that inasmuch 
as the contract was by parol, the construction of the contract 
was a matter wholly for the consideration of the jury. If by 
construction be meant the ascertainment of the agreement of 
the parties, the proposition is admitted; but if thereby be meant 
the ascertainment of the effect of the agreement, then, we 
apprehend, the proposition is erroneous. The effect of a con- 
tract is a question of law. Where a contract is wholly in 
writing, and the intention of the framers is by law to be col- 
lected frown the document itself, there the entire construction 
of the contract—that is, the ascertainment of the intention of 
the parties as well as the effect of that intention, is a pure 
question of law; and the whole office of the jury is to pass 
on the existence of the alleged written agreement. Where 
the contract is by parol, the terms of the agreement are cf 
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course a matter of fact; and if those terms be obscure or e- June 1839 


quivocal, or are susceptible of explanation from extrinsic ev- 
idence, it is for the jury to find also the meaning of the terms 
employed: but the effect of a parol agreement, when its terms 
are given and their meaning fixed, is as much a question ot 
law as the construction ofa written instrument. 

The propriety of the nonsuit depends on the effect of the 
terms of the agreement as offered in evidence. There is 
nothing in the terms employed ambiguous or equivocal; and 
if there were, there is no suggestion that the ordinary mean- 
ing was not the meaning of the parties. The Judge there- 
fore had a right to declare the legal effect of an agreement in 
those terms, andthe verdict being, by the assent of the parties, 
taken subject to his judgment thereon, the matter thus refer- 
red to him was a pure question of law. 

The plaintiff, under the circumstances of the case, was not, 
in our opinion, entitled to gecover upon the common count 
for work and labour done. The liability of the defendants 
was founded solely upon their special agreement. The 
change by mutual assent in respect to some of the specifica- 
tions of the work to be done under that agreement, left the 
agreement in full force as to all its other parts. 

Whether the plaintiff might not obtain compensation in 
some forum, in case the acceptance by the commissioners was 
rendered impossible by accident—of may not be entitled to 
redress in some form, if that acceptance has been withheld 
maliciously, or by fraudulent combination, we are not 
called upon to determine. It is enough for us now to say 
that upon the agreement alleged, the defendants are not lia- 
ble, because by that agreement their liability was made to de- 
pend on the judgment of the commissioners that the work 
had been done according to the specifications. 


Per Curiam. Judgment reversed. 


oung 
v 
Jeffreys 
and Harris 
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June 1839 THE STATE ts. MOSES A. CURTIS et al. 


The State Where the proprietor of a school employed a person as a steward and 
v servant in the establishment, and assigned for his lodging rooms a 


oe house situated within the curtilage but not connected with the dwel- 


ling house of the proprietor by any common roof or covering, and for 

_ which lodging rooms the steward paid no rent, if was held that the 

house occupied by the steward, was not, in law, Ais dwelling house, 

but was the dwelling house of the proprietor of the school, and that 

, ¢-no indictment would lie against the proprietor for an entry and expul- 

sion of the steward from such house, provided there was no injury to 
his person or other breach of the peace. 





: 04m The defendants were indicted at Wake, on the last circuit, 
20% before his Honor Judge Bariey, in the words and figures 
‘following, to wit: 

“The jurors for the State, upon their oath present that 
Moses A. Curtis, William B, Otis and James G. Rowe all &c, 
on &c. with force and arms in th@ county aforesaid, unlaw- 
fully, riotously and routously did assemble and gather to- 
gether to disturb the peace of the State; and being so then and 
there assembled and gathered together with force and arms, to 
wit: with sticks, axes, and other offensive weapons, in the 
county aforesaid, into a certain dwelling house there situate, 
and being, and then and there in the possession of one Wil- 
liam H. Pope, unlawfully, riotously and routously did vio- 
lently, forcibly, injuriously, and with strong hand enter: and 
the said Moses A. Curtis, William B. Otis and James G. 
Rowe, then and there with force and arms, to wit: with sticks, 
axes and other offensive weapons, uniawfully, riotously and 
routously did violently, forcibly, injuriously, and with strong 
hand the said Williaya H. Pope from the possession of the 
said dwelling house expel, amove and put out; and the said 
William H. Pope so as aforesaid expelled, amoved and put 
out from the possession of the said dwelling house, then and 
there with force and arms, to wit: with sticks, axes and 
other offensive weapons, unlawfully, riotously and routously 
did violently, forcibly, injuriously, and with strong hand 
keep out, and still keep out, to the great damage of the said 
William H. Pope, and against the peace and dignity of the 
State.” 
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Upon the trial of this indictment, the jury returned the fol- June 1839 


lowing special verdict, to wit: “'That on the first day of Jan- The State 


uary, 1838, the defendant, Curtis, was and continually since 
hath been the lessee, for a term of years, lawfully in posses- 
sion of a certain tract or parcel of land near the City of Ra- 
leigh, and there, during all the time aforesaid, kept a board- 
ing school for boys. On this land were several large build- 
ings, in one of which the said Curtis and his family resided 
as their dwelling house, and others were used for the accom- 
.modation of the scholars; and there was also a small out- 
house (amongst others) containing two rooms, situated in the 
yard or curtilage inclosing the said dwelling house and pu- 
pils’ houses, but the said outhouse was not connected with 
the said dwelling house by any common roof or covering, 
but the door of the said outhouse opened into the yard—that 
this outhouse had been originally built and used for recita- 
tion rooms for the pupils, but after the completion of the 
buildings for their agcesiiiiiedeticn, was used for lodging 
rooms by the servants attached to the establishment; that 
some time in the said month of January, the said Curtis be- 
ing such lessee, and keeping said school as aforesaid, hired 
the said William H. Pope, in the indictment mentioned, as a 
servant and steward for the residue of the year at $ 
per moiith as his wages—it being understood that he was 
likewise to be furnished with board and lodging suitable to 


his station in the family, though no express engagement was | 


made therefor. Fortwo years previous to the year 1838, 
the said Pope had held the same situation of servant in the 
same school then kept by other proprietors, and occupied one 
of the rooms in the said outhouse during that period as his 
lodging room. And the said Pope, bygthe permission and 
assent of the said Curtis, (after his employment by Curtis as 
aforesaid,) occupied the same room of the said outhouse as 
his lodging room, and so continued to occupy it until his 
removal therefrom as hereinafter stated, the. other room in 
the said outhouse being unoccupied; that the said Pope did 
not rent, lease, or hire the said room’of the defendant Curtis, 
nor make any engagement for the use or occupation of the 
same, but merely used it in his character of steward and ser- 


Vv 
Curtis 
et al. 
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June 1839 yant as aforesaid; that on the 23rd day of October, 1838, the 
The State®#'4 Curtis having discovered that the said Pope had sold 


v 
Curtis 
et al. 


certain small articles to some of the pupils contrary to a 
rule of bis school, discharged him from his situation as stew- 
ard and servant, and ordered him to leave the premises: the 
said Pope, after he was so out of his said employment in the 
service of the defendaut, Curtis, continued to occupy the said 
room, alleging as a reason for not leaving it as required, that 
he was building a house, and until that was completed, he 
could not remove as he had no place in which to deposit and 
secure his bed and other articles which were in the said 
room; that on the day mentioned in the indictment, the de- 
fendant, Curtis, accompanied by the other defendants, one of 
whom was an assistant teacher, and the other a boarder of 
the said Curtis, went to the said room, and required the said 
Pope immediately to remove therefrom, to which Pope re- 
plied he could not remove until tg next succeeding Monday, 
when he promised that he would™%o out. Curtis told him 
he must go out before the night of that day, as he would not 
permit him on any account to remain on his premises another 
night. On this, Pope came out of the room, locked the door, 
and put the key in his pocket. Curtis demanded the key, 
which Pope refused to give up, and thereupon the defendant, 
Rowe, told him, cost what it might, even if it were a thous- 
and dollars, he must leave that very day, and ordered an axe 
and chisel to be brought, and the same being brought, the de- 
fendants therewith forced thedoor open, took it fromitshinges, 
forced out the window sashes, and removed both the door 
and windows from the said répm; that the said Pope, so soon 
as the axe was brought, and the defer:dants had commenced 
forcing the door, left the premises; and on his return, an hour 
afterwards, the door and windows being removed, and he by 
reason thereof unable tos occupy the room, proceeded to re- 
move, and did remove, his bed and other articles therefrom. 

And whethér, upon the whole matter, the defendants; or 
either of them, are or.i¢ guilty,4We jury is ignorant, and pray 
the order of the Court; and.if the Court shall be of opinion 
that they are or either of them is guilty, then the jury find him 


- 
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or them guilty of the matters in the said indictment charged; June 1839 
otherwise, they find the defendants not guiltv.” The State « 
His Honor, being of opinion, upon this verdict, thatthede- = v_ 
fendants were guilty in law, pronounced a judgment against —_ 
them, from which they appealed. 
Badger for the defendants. 


The Attorney General for the State. 





Rurrin, Chief Justice. The indictment does not charge 
avy injury to the person of the prosecutor. Nor is it framed 
under the statutes of forcible entry and detainer; and it is ad- 
mitted that it could not have been so framed, for the want of 
any estate in the prosecutor. It is then merely an indict- 
ment, at common law, for a forcible entry into a dwelling- 
house in the possession of Pope and expelling him therefrom. 
The verdict finds an entry and expulsion in such a manner 
as to make the defendantg guilty, in our opinion, provided 
the house was in law the welling house of the prosecutor. 
We think, however, that it was the dwelling house of Mr. 
Curtis, and in Ais possession, both according to legal intend- 
ment and the common understanding of the country; and 
therefore, that it was not in the possession of Pope. 


The rule upon this subject is laid down in general and ve- The ceca: 


ry plain terms by Mr. East, P. C. 500. “Ifa person occupy ek 
a dwelling house as the servant or part of the family of an- put weZene 


other, it is the occupation in law of such other person, and *"s © rep- 







: ° P ° resenting 
must be so laid in the indictment.” The reason must °° 
er; 
clear to every mind. The occupation of servants is not svo therefore it 


jure, but as servants and representing their master; and there- iin ofthe 


fore, it is the occupation of the proprietor himself. There — 


may be cases in which the master lets to his servant a tene- There may 
ment or part of his premises on rent, in which the house and * “4*¢ 


possession would be properly laid af those of the servant; for ™ster le's 


to his serv- 
although the relation of master and servant existed between oot 8 tene- 


those parties, yet that of landlord and*tenant, quoad the prem- —y of his 
ises let, also existed. And even wheré there is no stipulation Premises 
for rent, yet the premises occupied by the servant may be so which the 


house and 


far removed and distinct from those in the personal occupa- possession 
tion of the mastery that they may be deemed and stated to be froperiy 


6 
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June 1839 jn the possession of the servant, in an indictment, for instance, 
The State tT burglary. It would seem from some adjudications, that 
v in this last case it may be laid either way. But in treating 
ae the master’s house, occupied by the servant, as the servant’s 
house in any case, there is manifestly a departure from the 
welasthore oeneral rule quoted; and therefore those cases are to be re- 
= garded as exceptions, founded on particular circumstances. 
—— There is, however, no fact or circumstance to bring this case 
is no stipu- Within the reason of any exception hitherto admitted; but ev- 


lation fur 
rent, yetthe ery thing to make it fall under the operation of the general 


premises 


‘ccupied by principle. The house in question is within the curtilage and 


tee servant. 


ny be so IS parcel of the premises belonging to, and actually occupied 
iarremoved hy Mr, Curtis. It had not been let to Pope at a rent. Nay, 


ant distinct 
from those the jury find that there was no engagement of any sort for 


in the per- . : ° ° 
ynal oseu- Pope’s use and occupation of this house in particular, and 


sonal cecu- 


— > that he “merely used the lodging room in his character of 
that they servant.” It is obvious, theref at Pope was put to lodge 
may . . . 

deemed and in the room at the mere will o master; and that this was 


stated to be for the more convenient performance of the service to be ren- 


in the pos- 


s-ssion of dered by him as a domestic, and for that reason only. There 


the servant, 


in an indiet- was no severance of this from the other parts of the premises; 


Nance. for and we think clearly, that Pope had no possession of his own, 


burg'ary. It j i j 
sae ten, Dut that his possession as servant, was just as much the pos- 


a —_ session of his master, as if they had occupied separate rooms 
tions that’ Under the samme roof. Rex vs. The inhabitants of Cheshire, 
hg an 1 Barn. & Ald. 473—Storkles’ and Edwards’ case, 2 Leach 
be laid eith- CO, C, 1015, and R. & R.C. C. 185. In the latter case, Lord 
hy ELtenporovuea remarks, that a servant who lived with his 
cas are to family in particular rooms of his master’s house by his leave, 


be regarded . : ‘ ‘ ° 

as excepti- Could not maintain trespass against his employers, if the 7 en- 

org = tered the rooms without his consent; and he asks “does a 

lar cireum- gentleman, who assigns to his coachman the rooms over his 
stables, thereby make him a tenaut?” In the same case, 
MansFIExD, Chief Justice, uses this language, “ many ser- 
vants, as, for instance, porters at’ park gates, have rooms as- 
signed to them to live in; and surely, if a master choose to 
turn away his servant, it does not follow that he cannot evict 
him until the end of the year.” A very common instance of 


this relation in this State exists in the case of employer and 
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overseer, Certainly, it has never been understood among us, June 1839 
when a planter places an overseer on his plantation to SUPET-s6 State 
interd his operations and hands there, that he puts him into — v 
p%ssession as against himself, so that he cannot tarn him off Css 


. : , t al. 
during the year, but that the overseer may remain against the 


will of the master in possession, perhaps, of the only house Letaecetsy 


fit for the occupation of a second overseer or of the owner him- nt is 


self. On the contrary, it is clear Jaw and universally receiv- plantation, 
ed, that the houses on the plantation are as much in the pos- aan into _ 


; : : possession 
session of the owner, as the plantation itself, or the hands, ?° one 


provisions or horses on it; and it would work an intolerable _ a 
inconvenience to employers and detriment to agriculture, to tat er may, 
hold otherwise. The redress of the overseer is by action on wth ages 
the contract of the employer, and not by holding over that Vino ~- 
which was never in his possession for an instant, but as the ae Se 
servant and agent of his employer. So, in the present case, wh eu he 
Mr. Curtis never parted or lost his possession; and, con- °“"?"“* 
sequently, the house was never in possession of Pope. When The redress 


: ees : : , of the over- 
Mr. Curtis dismissed the man from bis service, he had a right seer is by 
. ° ° ° ° - action on 

also to exclude him from his premises; provided, as in this the contract 


case, he did so without injury to his person or other breach whl pen 


of the peace. not by hold- 
° ° i . ing over 
For these reasons, the judgment, in the opinion of this that which 


Court, is erroneous; and the usual certificate must be sent jis possessi- 


down, in order thatjudgment may be entered on the special 0” !r an in- 
‘ stant, but as 
verdict for the defendants. the servant 
= _ of 

is em “.. 
Per Curiam. Judgment reversed. — 
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IN THE SUPREME COURT 


JOHN HOUGH vs. JAMES HORN et al. ADM’RS of HUGH E. 
HORN. 


Where a grant calls for a certain course from one corner to another, with- 
out saying by a line of marked trees, and the corners are both estab- 
lished, the direct line from the one corner to the other is the boundary, 
although there may be a line of marked trees between the corners, but 
varying in some places from the direct line: but if, in the description, 
a line of marked trees be called for in addition to the course, the line 
of marked trees is then to be followed though variant from the course. 

When a certain course is called forina grant along a public road from 
one corner to another, and the corners are identified, the public road is 
the boundary though varying from the course; and if there be two 
tracks of the road for part of the distance, it is a question for the jury 
to ascertain which track was the public road at the time of the grant. 


This was an action of TRESPASS QUARE CLAUSUM FRE- 
GIT, tried at Anson, on the last circuit, before his Honor Judge 
Pearson. The plaintiff ees at two different 
places. As to the first, the evid@nce necessary to be stated 


was a grant to Hezekiah Hough, dated in 1790, and a regu- 


lar deduction of title from the said Hough to the plaintiff.— 
The second call in the grant was from a pine corner N. 10° 
W. one hundred and fifty chains to a pine corner. Both 
these corner trees were identified and admitted. The de- 
fendants’ intestate claimed a tract of land adjoining the plain- 
tiff’s on the East, for which he produced a grant to one Kir- 
by, dated in 1792, and deduced a regular chain of title to 
himself. The third call in the grant to Kirby, was from a 
black jack in Hough’s line, then with his line S. 10° E. a 
certain number of chains to a pine, Hough’s corner, &c.— 
The plaintiff proved by one Hezekiah Hough, Junior, who 
was present when the survey was made upon which the 
grant to Hezekiah Hough, Senior, issued, that the surveyor 
marked line trees from the one pine corner to the other pine 
corner, and that the trees so marked were stiil standing. It 
was also proved that some of these line trees were blo€ked, 
and corresponded in age with the grant. It was also in proof 
that the course called for in the grant would lead directly 
from the one pine corner to the other, leaving the line of 
marked trees a little to the East; that for one hundred and 
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fifty or two hundred yards, the direct line pursuing the June 1839 
course, corresponded very nearly with the marked trees, af- Hoogh 
ter which the direct line left the marked line of trees, leav- =v 
ing the trees standing at different and varying distances from Hom etal. 
it; that the marked line thus formed a zigzag course for the 
greater part of the distance, until it approached the other 
corner, when it got back so as again to correspond with the 
direct line indicated by the course called for, and thus lead to 

the corner. The trespass, which consisted in cutting trees 
d&c., was between these two lines. The plaintiff insisted 

that he had a right up to the line of marked trees, while the 
defendant contended that he had a right to go up to the ci- 

rect line indicated by a straight course from corner to corner. 

As to the second trespass, the plaintiff offered in evidence 

a grant to himself dated in 1800, which lapped over and 
covered a part of the defendant’s tract of land on the north. 

To present the question g on this part of the case it is 
only necessary to give on@€all of the grant to Kirby, dated 
in 1792, under which the defendant claimed, to wit: the 
course from a black jack corner, on the side of the public 
road; then with the public road N. 80°, W. one hundred 
chains toa black jack corner on the side of said road in He- 
zekiah Hough’s line, then with his line &c. These two 
black jack corners were identified. The defendant proved 

that there was, at the date of his grant, and had been for 
some years before, a public road leading from one black jack 
corner to the other, that this road was kept up many years 
afterwards, and that although it had, for some years past, 
been discontinued, and a nearer road opened, yet the traces 

of the old road were still left, and could be easily followed; 

that in one place in going down a hill, the road divided and 
formed two tracks for some distance, when the two came 
together again. It was doubtful fromthe evidence, which of 
these tracks was the public road in 1792. A direct line 
from corner to corner left the road including both branches 

of it a small distance to the north. The line indicated by 

the course mentioned in the grant, starting at the first corner 
would also leave the road to the north, but would not strike 

he second corner, missing it by some thirty or forty yards. 
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The trespass which consisted in cutting trees and the like 
was between the direct line from corner to corner and the 
road, and also between the two branches of the road. The 
plaintiff insisted that the detendant’s title reached only to the 
direct line from corner to corner; while, on the other hand, 
the defendant insisted that he had a right to go with the road. 


Upon the first question, his Honor charged “that where 
both corners were known and identified, and the grant did 
not call for a line of marked trees, the grant run in a straight 
line from corner to corner—the course mentioned in the 
grant, and the marked line trees being regarded only as 
means to find the corner; that this case was entirely differ- 
ent from the «ases relied on by the plaintiff’s counsel, for in 
those cases, one corner being known, the object was to find 
the other which was unknown, and the line of marked trees 
being the most certain means of ascertaining the unknown 
corner, controlled the course they happened to differ; 
but that when both corners wef€ known, the grant pursued 
a straight line from corner to corner, and did not turn about 
from tree to tree as thev happened to be marked; that line 
trees, particularly ‘side line trees,’ as surveyors call them, 
were intended to indicate near where the line was; in the 
same way that a pointer indicates near where the corner 
stands. That where a grant called for a corner, and then a- 
long a line of marked trees to another corner, the grant would 
then pursue the line of marked trees, because they were then 
not simply a means to find the corner, but an essential part 
of the boundary.” 


Upon the. second question, the jury were charged, “ that as 
the defendant’s title called from the first corner with the pub- 
lic road to the other corner, his grant pursued the road, and 
not a direct line from corner to corner, as the road was an 
essential part of the boundary. And that if the jury were 
satisfied that the road spoken of by the witnesses was the 
public rood called for in the defendant’s grant, he would be 
entitled to their verdict so far as the trespass between the di- 
rect line and the road was concerned, That as to the tres- 
pass between the two branches of the road, if the jury were 
satisfied from the evidence that the northern branch was the 
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public road in 1792, and was the road called for in the de- June 1839 


fendant’s grant, they would find for him; but if they were 
not satisfied that the north branch was the public road at 


that time, then the defendant would be liable for the trespass Hometal. 
between the two branches of the road.” A verdict was re- 
turned for the defendant, upon which he had judgment, and 
the plaintiff appealed. 
No counsel! appeared for the plaintiff in this Court. 
Mendenhall for the defendant. 


Hough 
Vv 


Dantet, Judge. The law arising on both points in this 
cause, was, we think, correctly stated by the judge in his 
charge to the jury. The opinion of the Superior Court, and 
the reasons for it, as contained in the case, are adopted by 
this court as its opinion, and the judgment is affirmed. 


Per Curiam. Judgment affirmed. 


BENJAMIN RUNYON vs. THOMAS H. LEARY. 


Where a vendor and purchaser contracted for a life estate in certain 
slaves, ata fair price for such interest, under the supposition that the 
vendor was entitled to no greater estate in the slaves, and the vendor 
executed a bill of sale conveying “all his right, title and interest in 
and to the slaves” to the purchaser, and it turned out that the vendor 
was entitled to an absolute interest in them, which was ten times the 
value of the life estate, tt was held, in a suit atlaw in the lifetime of 
the vendor, hy the creditors of the vendor, impeaching the conveyance 
for fraud, that the mistake might be shown by parol testimony, and 
that the conveyance was not fraudulent and void as to such creditors. 


This was an action of peTinve for several slaves in the 
possession of the defendant. Plea—non detinet—upon which 
issue was joined, and the case tried at Pitt, on the last circuit, 
before his Honor Judge Baitey. 

The case was as follows: Sally Leary was the owner of 
the slaves iu question, and, being about to intermarry with 
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June 1839 Thomas J. Chariton, by an indenture, to which she, the in- 


Runyon 
v 
Leary. 


tended husband and the present defendant were parties, she 
conveyed the slaves by way of marriage settlement to the de- 
fendant, as a trustee, upon several trusts; amongst others, up- 
on trust, after the marriage, for the intended husband during 
his life, and after his death for the wife, the children of the 
marriage, ar.d other persons. The marriage took place in 
March, 1827; and the deed was proved ‘in June following, 
but was not registered until March 22nd, 1830. From the 
marriage up to the 19th of July, 1837, Mr. Charlton had the 
possession and profits of the slaves, with the consent of the 
defendant. On that day, he contracted to sell to the defend- 
ant, Leary, all his interest in the slaves, at the price of $400. 
Both of those parties, under the advice of counsel, then be- 
lieved Charlton’s interest to be only an estate for his life; and 
the price agreed on was the full value of such an estate. 
Counsel then prepared, and Cl n executed, a bill of sale, 
conveying “all hisright, title an@™Miterest in and to the slaves,” 
describing them by name and as being the same negroes 
which were settled upon the marriage. Leary paid Charlton 
the said sum of $400, and it was applied towards the pay- 
ment of Charlton’s debts. 

At the time of the sale, the whole value of the slaves in 
absolute property was four thousand dollars; and Charlton 
was then insolvent, and sued by the Bank of the State of 
North Carolina and the Bank of Cape Fear, as surety for in- 
solvent principals to the amount of $26,000: In August, 
1837, judgments were rendered in those suits and executions 
issued, under which these negroes were sold and purchased 
by the plaintiff. Mr. Charlton is still living. His Honor 
instructed the jury, that if Leary intended bona fide to buy 
a life estate in the negroes and Chariton intended to convey 
a life estate only, as the price was a full consideration for such 
an estate, the conveyance was good against Charlton’s credi- 
tors, although the deed, in law, conveyed the absolute and 
entire interest. There was a verdict and judgment for the de- 
fendant, and the plaintiff appealed. 

Badger and J. H. Bryan for the plaintiff. 

Jredell for the defendant. 
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Rurrtin, Chief Justice, after stating the case as above, pro- June 1839 
ceeded as follows: It seems to us that the correctness of the 
instructions cannot be questioned. The plaintiff contended 
that the settlement was void for want of due registration; so Leary. 
that, as to his creditors, the legal estate vested in the husband 
jure mariti. Now, admitting that to be so, then Charlton . 
contracted to sell to the defendant an estate for life, and this 
contract is found to be on a fair price and bona fide; and 
thus far there is no fraud, and Charlton’s creditors would be © 
bound as well as himself. But, it is said, that Leary took a 
bill of sale for the entire estate, and that conveyance must be 
deemed fraudulent. It is granted, that there would be a pre- 
sumption against it, if we were not otherwise informed what 
the parties contracted for, and why they so contracted. Mat- 
ter dehors the deed may be resorted to for the purpose of re- ypatter den 
pelling, as well as foundin imputation of fraud. When be —— 


re- 
we learn the whole truth s case, the presumption from sorted to 


the form of the bill of sale is rebutted. Had it been known ® ‘he pur- 
that Charlton had the absolute estate, the deed would doubt- pelling, as 
less have been expressed in terms more restricted and suited founding, 
to pass the life estate only. But, the mistake as to the extent §°'™P"™- 
of his interest caused also the mistake in drawing the bill of 4. 
sale; in which general terms are used instead of such as would 
accurately describe the interest the one party intended to part 

from, and the other expected to get, by that instrument. It 

was clearly a mistake, and nothing more. It cannot be 

turned into a fraud, and thus avoid the contract altogether. 

The title is good for the life of Charlton at the least; and that 

is a sufficient answer to this action. How the conveyance 

might be treated in another jurisdiction, or how it might be 

treated at law, if set up after the death of Charlton, are not 
questions proper to be now considered. Our duty is to say, 

that in the present state of things, the judgment must be af- 


firmed, 


Ru — 


Per Curiam. Judgment affirmed. 
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June, 1839 WILLIAM W. WELLBORN vs. JAMES JAMES. 


Wellborn Where a bond was given to secure the payment of a certain sum ata 
v particular day, which sum was stated to be in part for a tractof land, 
James. and a condition was annexed thatthe obligee should keep the obligor 
«+ indemnified as to the heirs” of acertain person, it was held that as 
the money was payable ata particular day, and the indemnity provided 
for, indefinite as to time, the indemnity was not a condition precedent 

to the payment of the money. 


This was an action of pEBT,upon a bond, in these words: 

“ Three years after date, 1 promise to pay unto Wiliiam 
W. Wellborr, his heirs or assigns, one thousand dollars, in 
current bank notes of the State of North Carolina, for value 
received, as witness my hand and seal, this 15th of Septem- 
ber, 1831: Provided I maintain the right and possession of 
the tract of land for which this note is in part given; and in 
the event of my being subjected costs of any suit or suits 
legally brought for said moa res claimants, the a. 
mount of said costs is to be deducted from the above amount, 
and the balance not to be paid until said suit or suits, as the 
case may be, are decided; also the said Wellbora is to keep 
me indemnified as to the heirs of Montgomery. 

[Signed] James James, ‘Seal.) 

Test, N. Cannon.” 

The defendant, among other pleas, pleaded non est factum, 
upon which the cause was tried at Wilkes, on the last circuit, 
before his honor Judge Nasu. Upon the trial, after the 
plaintiff had proved the execution of the bond and submitted 
his case, the defendant moved the court for a nonsuit, upon 
the ground that the bond contained a condition precedent of 
which the plaintiff had not proved the peformance, to wit: 
the last clause of the bond, “ also said Wellborn is to keep me 
indemnified as to the heirs of Montgomery.” The court re- 
fused the nonsuit, and there being no other evidence given on 
either side, the jury returned a verdict for the plaintiff, and 
the defendant, after‘an ineffectual motion for a new trial, ap- 
pealed. 

No counsel appeared for the defendant in this court. 

D. F. Caldwell for the plaintiff. 
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DanteEx, Judge. The action is brought to recover the June, 1839 
sum of money mentioned in the body of the bond. This Seniieins 
sum was payable at a particularday. The condition annex- et al. 
ed, that the plaintiff should keep the defendant indemnified as WN 
to the heirs of Montgomery, is indefinite as to time; it is not Pew sar 
a condition precedent tothe payment of the money. It was et al. 
inserted for the benefit of the defendant; and if he had been 
evicted by the heirs of Montgomery, bya better title, he might 
have plead that fact specially in bar. As that event has not 
occurred, thére is nothing to prevent the plaintiff’s recover- 
ing his debt, andinterest on the same, from the day it should 
have been paid. What remedy the defendant may have, if 
the heirs of Montgomery should hereafter disturb him, it is 
now unnecessary to decide. The judgment is affirmed. 


Per Curiam. Judgment affirmed. 


———— 


DEN ON DEM. OF PARMELIA CLEMENTS etal. vs. HADRI- 
ANUS VAN NORDEN’S HEIRS etal. 


The fixing the terms on whichan amendment is allowed, is a matter of 
discretion with the court which allows it, and is not the proper subject 
of appeal. 


Esectment. At September Term, 1838, of the Su- 
perior Court of Law for Pitt county, the attorney for the les- 
sors of the plaintiff moved the court for leave to amend the 
declaration, by adding a new count on a demise of some oth- 
er person. ‘The cause had been pending in the County and 
Superior Courts from February Term, 1835, of the County 
Court. The motion for the amendment was resisted on be- 
half of the defendants, unless upon the condition of the les- 
sors of the plaintiff paying all the costs incurred in the cause 
up to the time of granting the order. His honor Judge 

‘SaunpeErs, however, permitted the amendment on the pay- 
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June 1839 ment of the costs of the term only. From this order the de- 


Beverly 
v 


Williams 
et al. 


fendants were permitted by his Honor to appeal. 
Iredell and J. H. Bryan for the defendants. 
The Attorney General for the plaintiffs’ lessors. 


DaniEt, Judge, after stating the case as above, proceeded: 
The act of Assembly empowers the court in which any ac- 
tion shall be pending, to amend any process, pleading or pro- 
ceeding in such action, either in form or substance, for the 
furtherance of justice, on such terms as shall be just. 1 Rev. 
Stat. ch. 3, sec. 1. It was discretionary with the Superior 
Court tofix the terms on whichtheamerdment was to be per- 
mitted. The exercise of this just discretion, as to terms, 
vested by the Legislature in the Court which allows of a- 
mendments, is not the proper subject of appeal. The dis- 
cretion as to just terms when an amendmentis made, is leit by 
the Legislature solely with the court that exercises the pow- 
er ofamendment. This court no criterion or standard 
to ascertain whether the discretion exercised by the Judge be- 
low was just or not. We are, therefore, of the opinion that 
this appeal must be dismissed. 


Per Curiam. Appeal dismissed. 


ALLEN BEVERLY vs. JAMES WILLIAMS etal. 


A witness may state his belief as to the identity of persons, or the same- 
ness of handwriting, though he will not swear positively as to those 
facts; and the degree of credit to be attached to his evidence is a ques- 
tion forthe jury. 


‘This was an action of TRESPASS VI ET ARMIS, brought to 
recover damages from the defendants for killing a slave of 
the plaintiff named Elias. 

Upon the trial, at Hertford, on the last circuit, before his 
honor Judge Saunpers, the evidence was, that some of the- 
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defendants shot arunawayslave found in the swamps of Gates June 1839 
county, and that the other defendants were present and en- 
couraged the act to be done. A question arose on the trial, 
whether the slave which had been killed by the defendants, Willams 
was in fact the slave of the plaintiff. A witness was exam- —_ 
ined as to that, and stated that he knew the plaintiff’s slave 
Elias, and that he had seen him not long before in the pos- 
session of the plaintiff: that he saw the corpse of the slave 
that was killed the day after the killing, and he believed it 
was Elias, but could not be positive. He was asked why? 
if he knew theslave. He said the negro was so much swol- 
len, that he could not swear positively, but he believed then; 
and still believed it was the plaintiff’s negro. ‘I'he witness 
further testified that he lived in the neighborhood, and more 
than two years had elapsed since the killing, yet he had not 
since seen or heard of the negro Elias. 

His honor charged the . that as to the slave killed be- 


 ——— 


oy 


ing the plaintiff’s slave, tijjwas a question of identity: that 
if they could confide in the belief of the witness, and were 


satisfied as to the killing, they would find a verdict for the 


plaintiff. The plaintiff had a verdict and judgment, and the 
defendants appealed. 

Tredell for the defendants. 

Badger for the plaintiff. 


DantEt, Judge, after stating the case, proceeded as follows: 
On questions of identity of persons, and of handwriting, it is 
every day’s practice for witnesses to swear that they believe 
the person to be the same, or the handwriting to be that of a 
particular individual, although they will not swear positive- 
ly; and the degree of credit to be attached to the evidence is 
a question for the jury. 1 Stark. Ev. 153. The charge of 
the Judge was correct, and the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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EDMUND CLAYTON vs. ASA D. LIVERMAN. 


Clayton The delivery of a paper as a deed may be either actual at the time of 


the making, or by the donee’s taking possession of it as a deed at the 
time of the making, or at any subsequent time, if done with the know- 
ledge and consent of the makers. But where there were neither acts 

done, nor words spoken at the time of the making, from which a delivery 
of the paper asa deed to the donee, or to any person for him, could be 
inferred, and the possession of the paper by the donee long afterwards 
was satisfactorily accounted for, it was held that there was no evidence 
of a delivery to be left to a jury. 


This was an action of peT1nve for three slaves, tried be- 
fore his honor Judge Saunpers, at Tyrrel, on the last circuit. 
The plaintiff claimed the slaves in question, under the fol- 
lowing instrument, which he contended was a deed of gift: 
“Sratre or Nortu Caro.uina, 
Tyrrel County. « 

“ Know all men by these peelee, that I, Patsey Liver- 
man, and Sarah Liverman, of the aforesaid county, do, for the 
good will and divers of good causes which we have not men- 
tioned, have given and bequeathed unto Edmund Clayton, 
the following articles, viz. first, we give and bequeath fifty a- 
cres of land, which we purchased of Uriah Spruill; also one 
negro woman named Phillis, one girl Ginney, and one boy 
by the name of Robert; to have and to hold the aforesaid pro- 
perty at our death, free and clear from any enthralment what- 
svever. In testimony whereof, we have hereunto set our 
hands and seals, this 28th July, 1828. 

her 


Patsey + Liverman, (Seal.) 
mark. 


her 
Saran + Livermay, (Seal.) 
mark. 
“ Signed, sealed and delivered 
in the presence of us. 
Nancy M’CLEks. 
Cuaries WC eEEs.” 


One of the subscribing witnesses was called, and testified 
that he wrote the instrument at the request of the makers, and 
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read it over to them: that they signed it, and then handed itback June 1839 
to him to witness; that he did witness it, and then either hand- on _— 
ed it back to them, or laid it on the table, he did not recollect a 
which; and that the plaintiff was present at the time. The Liverman. 
plaintiff, at that time, lived with the makers, who were his 
aunts, and was their manager and agent, which he continued 
to be until their deaths. He then took possession of all their 
property and effects. The paper in question was not proved 
and registered until after the death of the makers, which was 
more than eight years after the dete of the instrument. 

For the defendant it was insisted that the paper was testa- 
mentary, and did not-operate as a deed; and that there had 
been no delivery.. His Honor charged the jury that they 
must be satisfied of the fact, that the makers of the paper had 
delivered it. 'That the delivery might be either actual- at the 
time of the making, or by the plaintiff’s taking possession of 
it, as a deed, at the time of gbe making, or at any subsequent 
time, if done with the kno e and consent of the makers. 
That if the paper, after being witnessed, had been returned 
to the makers, and they had held it until their deaths, it was 
not adelivery; but if it had been laid on the table, and the 
plaintiff either then or at any subsequent time took possession 
of it with the assent of the makers, it wasadelivery. That 
it was necessary that something should be said by the makers, 
signifying their intention to deliver, or they should do some 
act with an intent that the paper should be delivered, other- 
wise the instrument could not in law be adeed. There was 
a verdict and judgment for the plaintiff, and the defendant 
appealed. 


A. Moore and Heath for the defendant, first, as to the cha- 
racter of the paper—whether a deed or will—referred to Al- 
lison vs. Allison, 4 Hawks 141. Secondly, they contended 
that there were no facts proved to justify the court inleaving 
it to the jury to infer a delivery: That there were no express 
words of delivery, nor any actual delivery: That nothing was 
heard of the instrument after it was signed, until it was proved 
for registration, and upon this point, he referred to Moore vs. 
Collins, 4 Dev. Rep. 384. 


Kinney, for the plaintiff, argued, first, that it was not en- 
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June 1839 tirely a question of intention, whether the paper was a deed 


Clayton 
Vv 
Liverman. 


or a will; but the question depended upon the intention cou- 
pled with the instrument as it appeared upon its face; and 
that it was therefore a question of law, to be decided by the 
court, whether the instrument were a deed ora will. Se- 
condly, he admitted that there must be evidence of a deliv- 
ery, but contended that there was no necessity for express 
words, nor an actual delivery: That any facts proved that 
might warrant the jury in inferring a delivery, were suffi- 
cient: That from the evidence, the presumption was, that the 
donee took the instrument, which was afterwards in his pos- 
session. 2 Stark. on Evid. 477. 


Dantet, Judge, after stating the case as above, proceed- 
ed as follows: The rules of law, as to the delivery of deeds, 
were properly laid down by the Judge, Moore vs. Collins, 
A Dev. 384. But we think that thegg was no evidence in this 
cause for the application of those rules. There were neither 
acts done nor words spoken, from which a delivery of the 
paper as a deed to the plaintiff, or to any person foy him, could 
be inferred. 'The manner in which the plaintiff got posses- 
sion of the paper is accounted for by the proof of his resi- 
dence with his aunts, and his taking possession of all their 
property and effects on their death. It was not shewn that 
he ever held possession or made any exhibition of the paper 
until after theirdeath. But the jury were authorised by the 
instruction to presume such possession; and thence to infer a 
delivery without any evidence. ‘Their verdict is not con- 
trary to the weight ofevidence, but without any evidence as 
to the delivery of the paper as adeed. It is unnecessary for 
us to give any opinion, as to the question, whether the paper 
is testamentary in its character, as there must be a new tri- 
al, because there was no evidence of a delivery, even if the 
paper could be considered as having been draughted for a 
deed. 'There must be a new trial. 


Per CurRIAM. 
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DEN ON DEM. OF SARAH HARRIS etal. x JAMES J. MAX- June 1839 


WELL. 

The act of 1791 (1 Rev. Stat. ch. 65, sec. 2,) making certain possess- 
ions of land valid against the State, does not affect the common law 
principle of presuming a grant from great length of possession. And 
if a person and those under whom he claims, have been in possession 
for thirty-five years of a tract of land, the lines and boundaries have 
been known and visible, and he and they under whom he holds, claim- 
ed up to those lines and boundaries, a grant for the land, up to those 
boundaries, may be presumed to have issued— although the actual pos- 
session or enclosure of the occupants might not have extended to the 
lines—the possession, in that case, of a part, being the possession of 


the whole. 
The case of Filzrandolph v. Norman, N. C. Term Rep. 131, approved. 


This was an action of EsECTMENT, tried at Mecklenburg, 
on the last circuit, before his honor Judge Nasu. 

The lessors of the plaintiff, in making out their title to the 
land in controversy, ealiinad a deed executed by George 
Graham, Sheriff of Mecklenburg County, to James Harris, in 
October, 1795, in which were contained the following words 
as part of the description of the land conveyed: “ the various 
courses being fully ascertained by said Harris’ plat of his 
deeded \ands and the surplus land found to contain 268 
acres.” ‘They then offered in evidence a survey made by 
Samuel Black, (a deceased surveyor) in April, 1795, as the 
one referred to in the Sheriff’s deed. The reception of this 
plat was objected to by the detendant’s counsel, but was ad- 
mitted by the Court, submitting its identity as a matter of 
fact to the jury. The plaintiff’s lessors then proved that the 
plat covered the land in dispute, and further that they and 
those under whom they claimed had been in the peaceable 
and undisturbed possession of the land within the bounda- 
ries as set forth in the plat referred to, for upwards of fifty- 
five years, and that since 1795 the said James Harris and 
those claiming under him had used the land designated by 
the said plat as one tract, by actual cultivation on different 
parts, and by other acts of ownership, and that they had had 
a part of the lands within the disputed lines in actual cultiva- 
tion for about thirteen years before the bringing of this action. 


8 
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June 1839 ‘The defendant claimed under a grant to him of recent date 
for the land in dispute, and contended that the Jand covered 


Harris ef al 


vy _ by his grant was, at the time it issued, vacant, and subject to 
Maxwell. entry. 


His Honor, after giving some instructions to the jury, 
which it is unnecessary to mention, charged them “that if 
they were satisfied that the plaintiffs and those under whom 
they claimed had been thirty-five years in possession, before 
the action brought, of the land circumscribed by the plat, re- 
ferred to in the Sheriff’s deed to James Harris, and that during 
that time the lines and boundaries of said land were known 
and visible, and the plaintiffs and those under whom they 
held, claimed up to them; they were at liberty to presume a 
grant for the land to have issued up to those boundaries—al- 
though the actual possession or enclosure of the occupants 
might not have extended to the lines—the possession, in that 
case, of a part, being the possession of the whole—and that, 
in that case, they would find for the plaintiffs.” There was 
a verdict and judgment for the lessors of the plaintiff and the 
defendant appealed. 

Hoke for the defendant. 

D. F, Caldwell for the lessors of the plaintiff. 


Dante, Judge. Maps and surveys are often referred to 
Maps and by deeds of conveyance, and then, whether mechanically an- 


surveys. ; ; 
aim os ehexed or not, they become incorporated parts of the descrip- 
— » tions contained in those deeds. Bridginan v. Jennings, 1 
In ceeds 0 


conveyance, Lord Raym. 734—1 Phil. Ev. 203—1 Strange’s Rep. 95— 
wet ty, Burton on Real Property, 142. But, without this Court now 


nexed to the 
deeds i. Stopping to decide the question, whether the survey or map 
or not, be-could legally be given in evidence by the plaintiffs as a part 
come incor- 


porated as Of the Sheriff’s deed to Harris, executed in the year 1795, as 
— * sit, the map, was not registered with the Sheriff's deed, still, 
jor von or 7° think, there is a point in the case, which is clearly in fa- 
survey vour of the lessors of the plaintiff. "The Judge charged the 
cou’ be ;.jury “ that if they were satisfied that the lessors of the plain- 


sot rere, fr and those under whom they claimed had been thirty-five 
tered with years in possession, before the action brought, of the land cir- 


= = cumscribed by the plat referred to in the Sheriff’s deed to 
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James Harris, and that during that time the lines and bound- June 1839 
aries of said land were known and visible, and the lessors of Harrie 
the plaintiff and those under whom they held, claimed upto et al. 
them; they were at liberty to presume a grant for the land to M : 

: : axwell. 
have issued up to those boundaries—although the actual pos- 
session or enclosure of the occupants might not have extend- 
ed to the lines—the possession, in that case, of a part, being 
the possession of the whole, and in that case, they would find _ 
for the plaintiffs.” The correctness of the charge of the Judge 
on this point is supported by the case of Fitzrandolph v. 
Norman, N. C. Term Rep. 131. In that case, the Judges 
who decided it, gave elaborate opinions, and went so tho- 
roughly into the subject, that we now deem it unnecessary 
to say or do more than refer to the reasons there advanced, 
as sufficient iu our opinion, to shew that the act of 1791 (1 
Rev. St. ch. 65, sec. 2) making certain possessions of land 
valid against the State, does not affect the common law prin- 
ciple of presuming a grant from the State, from great length 
of possession. In our opinion, the above charge of the Judge 
was correct; and the judgment must be affirmed. 


— 


Per Curiam. Judgment affirmed. 


THOMAS S. HOSKINS v. WILLIAM WILSON. 

A Guardian cannot purchase his ward’s property of himself, because the 
law requires that there should be two persons at least to make a con- 
tract. But if another purchases at the guardian’s sale for the guar- 
dian’s benefit,"but takes a conveyance to himself and afterwards con- 
veys to the guardian, the purchase will not be void at law. And even 
in equity such sales are not ipso jure, void; but the trustee purchases 
subject to the equity of having the sale set aside, if the cesfut que trust 
in a reasonable time, chooses to say he is not satisfied with it. 


This was an action of Derrnve for two slaves, and the 
following statement of facts agreed was submitted to his 
Honor Judge Suanpers on the last circuit at Chowan. 
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Wilson. 
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The slaves in controversy, in the year 1823, belonged to 
eight persons by the name of Wilson as tenants in common. 
Four of the tenants were infants, and Willis Wilson, senior, 
was tueir guardian. All the tenants in common, petitioned 
the County Court of Camden, under the act of Assembly, 1 
Rev. Stat. ch. 85, sec. i9, for a sale of the slaves for the pur- 
pose of division. ‘The court granted an order that the peti- 
tioners might sell the slaves at six months credit; and in pur- 
suance thereof, the sale was made, when one William Bartlett 
became the purchaser of them, at the price of $227. The 
petitioners executed to Bartlett, in due form, a bill of sale for 
the slaves; and a short time thereafter, he conveyed them to 
Willis Wilson, senior, the guardian of the infant petitioners. 
Bartlet bought the slaves, at the sale, for the benefit of Wil- 
lis Wilson, senior, who paid the purchase money. Wilson 
held possession of them during his life, and all that time con- 
tinued to be the guardian of the infant petitioners. By his 
will, Wilson bequeathed the slaves to the plaintiff, whose 
guardian took them and hired them out. The defendant, 
who was one of the petitioners and joined in the execution 
of the bill of sale to Bartlett, become administrator to one of 
the infant petitioners who died, and guardian to one of them. 
He got possession of the slaves, and on demand, refused to 
deliver them to the plaintiff. On this statement of facts, his 
ionor charged the jury that the plaintiff was entitled to re- 
cover. There was a verdict and. judgment for the plaintiff, 
and the defendant appealed. 

Kinney for the defendant. A sale requires two parties, to 
wit: one parting with the title, and the other receiving it. 
Hence, one cannot purchase at his own sale, either by him- 
self, or through an agent; aid this rule applies as well at law 
asinequity. Gordon vs. Finlay, 3 Hawks 239. 

A Moore and Iredell for the plaintiff, submitted the case 
without argument. 


Dantet Judge, after reciting the facts of the case, pro- 
ceeded as follows: The defendant insists, that the nominal 
purchase by Bartlett for the benefit of the guardian of the 
infant petitioners, was, in law, void, and that the plaintiff 
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having only the title of the adult petitioners, was now, only June 1839 


tenant in common with the infants, and could not maintain 
an action of detinue against him, their guardian and repre- 
sentative. If the sale to Bartlett was void in law, the ground 
taken by the defendant, would be correct. But we are of the 
opinion, that in a court of law, the sale under the circum- 
stances stated, was not void. Jackson ex dem of Coldin v. 
Walsh, 14 John Rep. 406, is a case in which the court de- 
cided, that a deed similar in its character to the one now be- 
fore us, was not void at law. The case is as follows: C. 
Coldin made his will, which contained a power, by which 
his executor was authorised to sell all or any part of his 
lands, for certain purposes. ‘The executor, under the pow- 
er, exposed a lot of land to sale to the highest bidder at pub- 
lic auction; Dubois became the purchaser, for the considera- 
tion of £141: and the executor executed to him a deed for 
the land. On the same day Dubois re-conveyed the premis- 
es tothe executor. After this, the heir at law of the testator, 
brought an action of ejectment to recover the land thus sold. 
Walsh, the defendant, claimed under the deed made as afore- 
said, to, and from Dubois. The court, in delivering its o- 
pinion, say: It is not denied on the part of the plaintiff, 
but that a regular paper title was made out, under this will, 
down to the defendant. It appears, however, that the exec- 
utor conveyed the premises in question to Dubois, who, on 


the same day, re-conveyed them to the executor. It is con- 
tended that Dubois is a mere nominal purchaser, and the sale 


void, under the rule which prevails in the Court of Chance- 
ry, that a trustee or agent to sell, shall not himself become 
the purchaser. It is unnecessary to go into an examination 
of the equity doctrine on this subject. No case is to be found 
where a Court of Law has pronounced such a deed absolute- 
ly void. ‘The legal title undoubtedly passes, and the rules 
and principles which govern the Court of Chancery in such 
cases, show that it would be very unfit for a Court of Law 
to interfere and set aside such conveyances, Indeed, it is not 
the doctrine of a Court of Equity that such sales are, ipso 
jure void; but that the trustee purchases subject to the equi- 
ty of having the sale set aside, if the cestui que trust, ina 


Hoskins 


v 
Wilson. 
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June 1839 reasonable time, chooses to say he is not satisfied with it.— 
_ (All the law on this subject, governing Courts of Equity, may 
v be found in the references made by Willis on Trustees 163, 
Wilson. 164.) There may be some dicta scattered in om N. C. Re- 
ports that such a conveyance might be avoided at law. But 
we are not aware of any express decision in our courts, con- 
trary to the one which the Judge of the Superior Court 
made in this case. Wilson, the guardian, could not pur- 
chase of himself, because the law requires that there should 
be two persons at least, to make a contract. But we think, 
that the sale to Bartlett, and the re-conveyance by him to the 
guardian of the infant-tenants in common, was not void, per 
se, atlaw. We ought not to hold it so, unless compelled by 
authority; for the consequences of the doctrine would be in- 
jurious to purchasers without notice. And we think, the 
Judge did not err, in telling the Jurv, that the plaintiff at 
law, was entitled to recover. ‘The judgment must be af- 
firmed. 


Hoskins 


Per Curiam. Judgment affirmed. 


PHILIP CAUSEE v. TIMOTHY ANDERS. 


A tenant in common has no right to inflict a battery upon one who enters 
upon the land under the authority of the co-tenant; and in this respect 
there is no distinction between the co-tenant and one entering with him 
and under his authority. 

In an action for an assault and batterv, the plaintiff usually and asa gen- 
eral rule, has a right to expect a fair compensation in damages for the 
injury really sustained; but in addition to this, the jury may be some- 
times called upon to give exemplary damages by way of punishment, 
when it appears that the defendant was actuated by malice and a total 
disregard of the laws, and the plaintiff was in no wise to blame. 


This was an action of TRESPASS VI ET ARMIS for an as- 
sault and battery upon the body of the plaintiff. 
Upon the trial at Bladen, on the last circuit, before his hon- 
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or Judge Pearson, it appeared that the defendant was in June 4839 
possession of a tract of land, to which one Meredith had title” Casey 
, . . > ausey 
either in severalty or as a tenant in common withthe defend- =y 
ant; that Meredith, and the plaintiff under his authority, en- Anders. 
tered upon the land in the absence of the defendant, and broke 
open and entered a house there situate, and carried a loom, 
bed and several other articles of personal property belonging 
to the defendant from_thé house into the yard, and then re- 
turned into the house with the view of staying there all night; 
that between midnight and day-break, the defendant, in com- 
pany with one William Anders, came to the house, and hav- 
ing by a stratagem prevailed upon Meredith to open the door, 
jerked him out and knocked him down, then rushed into the 
house and knocked the plaintiff down, and as he was attempt- 
ing to rise, knocked him down again. ‘That at this instant 
William Anders, who was holding a gun for the defendant, 
came to the door, and the defendant seeing him, and suppos- 
ing him to be Meredith, knocked him down, when Meredith 
and the plaintiff made their escape. All this knocking down 
was done with a large hickory stick loaded with lead at both 
ends, atid it was proved that at the first blow which the plain- 
tiff received, three of his teeth were knocked out and his jaw 
bone fractured. He was a weakly old man, and the defend- 
ant was a man of great strength, in the prime of life. 
For the plaintiff it was insisted that the land belonged to 
Meredith in severalty, but if it did not, and he was but a ten- 
ant in common with the defendant, yet as the plaintiff was 
there under the authority of Meredith, the defendant had no 
right to treat him in the manner proven. 
The defendant insisted that he was a tenant in common 
with Meredith, and as such had a right to inflict the battery 
upon the plaintiff—taking a distinction between the tenant in 
common and one who, like the plaintiff, was there by the au- 
thority of his co-tenant. His Honor charged the jury “that 
it was not necessary to decide whether Meredith had a right 
to the land in severalty or was but a tenant in common with 
the defendant; for if he was but a tenant in common, he had 
a right to enter and to take with him the plaintiff, and thede- 
fendant was not justified in committing a battery upon him: 
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June 1839 That the distinction taken by the defendant’s counsel was 
‘Casey not supported by law.” . = 
v His Honor added “ that ifthe jury found for the plaintiff, 
Anders. the amount of damage was a matter for their consideration; 
that ustially’and as a general rule in actions of this nature, 
the plaintiff had a right to expect a fair compensation in dam- 
ages for the injury really sustained; as for the loss of time 
when by the act of the defendant he was rendered unable to 
attend to business, and the expense of calling in a physician, 
or the actual loss in being deprived of a tooth; bet in addi- 
tion to this the jury were sometimes called on to increase the 
amount of damages by adding on something by way of pun- 
ishment, when it appeared that the defendant was actuated 
by malice and a total disregard of the laws, and the plaintiff 
was in no wise toblame. ‘That in this case if the defendant 
honestly believed he was entitled to the land, and that the 
piaintiff,.as a mere volunteer and hireling, had wilfully tres- 
passed upon his rights, and in the heat of passion the defend- 
ant had inflicted the injury, the case would not call for vindic- 
tive damages. But if the defendant had done all this violence 
actuated by a total disregard ef the rights of others, and a 
reckless disposition to have his own way in despite of conse- 
quences, it would present a case in which the jury would be 
authorised to punish by exemplary damages.” The plain- 
tiff had a verdict for $200 damages, and the defendant moved 
for a new trial for error in the charge in not sustainicg the 
distinction taken, and upon the qnestion of damages. The 
motion was overruled, and judgment pronounced, from which 
the defendant appealed. 
Strange for the defendant. 
No counsel appeared for the plaintiff in this Court. 
Damiet, Judge.. We have examined this case and are of 
the opinion that the charge of the Judge as to the law, and 
the reasons given by him on both points in the cause, are 
correct. The judgment will therefore be affirmed. 


Per Curiam. Judgment affirmed. 


? 
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PECK, WELLFORD & CO. v. JOHN A. GILMER et al. 


Although a covenant expressly made with A., but declared to be for the 
benefit of B., vests the legal interest in A., yet where the covenantee is 
not expressly declared, the inference of law, because the inference of 
reason, is that the covenant is made with him orthem for whose bene- 
fit it purports to have been given: ‘Therefore where certain persons 
guaranteed that W. would pay to the agent of a company of stage con- 
tractors, ** all amounts of money that might come to his, W’s hands” 
as agent also for the compary, it was held that an action brought against 
the covenantors upon the default of W., should be brought by the com- 
pany, and not by their agent to whom the money was to be paid. 

The way-bills containing the names of passengers and the amounts paid 
for their fare, made out by an agent of a company of stage contractors 
and transmitted to them or to their other agents, are admissible in evi- 
dence against the sureties for the faithful accounting and paying over of 
the agent; because it was part of the agent’s duty to make out and trans- 
mit these bills; and it was the mode of accounting and charging the a- 
gent which must have been contemplated by the sureties when they 
guaranteeed his fidelity in paying what he might collect in the course 
of his agency. he: 


This was an action*of covenant brought upon the fol- 
lowing instrument: 

“ We the undersigned guarantee that Watson W. Wood- 
burn will pay to Anthony Bencini any and all amounts of mo- 
ney that may come to his hands as agent for Peck, Well- 
ford & Co. Given under our hands and seals this 15th day 
of October, 1836. 

JOHN A. GILMER, seat. 
(Signed) H. HUMPHREYS, seat. 
JOS. A. McLEAN, seat.” 

On the other side of the same sheet on which this was 
written was a letter addressed By Woodburn to Bencini, in 
which he proposed the terms upon which he would keep the 
stage houseand act as stage agent for the plaintiffs, at Greens- 
borough, in Guilford county, and requested that it might be 
shown to Mr. Price, who was one of the firm of Peck, Well- 
ford & Co.; and the whole was sealed up as a letter and sent 
by the stage to Mr. Bencini, at Milton, in this State. 

The defendants pleaded non est factum and conditions 
performed and not broken, upon which issues were joined 
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June 1839 and the case tried at Caswell, on the last circuit, before his 

Peck, honor Sette, Judge. . 

Wellford The plaintiffs having, on the trial, offered evidence of the 

é = execution of the instrument by the defendants and that the 

Gilmer et letter aforesaid was in the proper hand-writing of Woodburn, 

- proposed to read them to the jury; but the defetidants ob- 
jected: 1st, that the covenant created an obligation in favor 
of Bencini but not to the plaintiffS: 2nly, that the letter en- 
dorsed, being in Woodburn’s hand-writing, could not be read 
against the defendants. His Honor allowed both to be read. 
The plaintiffs then called as a witness A. Bencini, who sta- 
ted that the plaintiffs were contractors for carrying the Uni- 
ted States Mail in four horse coaches on two lines, one pass- 
ing through Greensborough, and the other ending there, for 
four years from and after the Ist of January, 1835; that he 
was their agent in superintending said line, and had received 
the ob:igation declared on, in the letter aforesaid a few days 
after it bears date; that in consequence thereof Woodburn, 
who was the keeper of a tavern in Greensborough, was al- 
lowed to keep the stage house at that place and to receive 
money for their fare from passengers travelling on either of 
the routes before mentioned: That the transfer of the stage to 
Woodburn’s house took place on the Ist of January, 1837; 
that Woodburn settled with him, Bencini, as agent of the 
plaintiffs, at the expiration of the first quarter of that year, 
ending the Ist of April, and paid over to him the balance 
then due. He further stated that in the usual course of bu- 
siness on those stage lines, way-bills were sent by each stage, 
in which were inserted the names of the passengers, the a- 
mounts paid by each and to whom paid, entered by the par- 
ticular person receiving the money and attested by his signa- 
ture; that Woodburn continued to be a receiver for the plain- 
tiffs until September, 1837, when he died, reported to be 
‘wholly insolvent, and that there had been no executor or ad- 
ministrator otf his estate; that there had been no settlement or 
payment by him to witness after the Ist of April aforesaid. 
The plaintiffs then offered in evidence the way-bills, on prov- 
ing Weodburn’s hand-writing, of the entries charging him- 
self with the receipt of moneys. 'This evidence was objected 
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to by the defendants, but admitted by the Court.. The de-June 1839 
fendants all resided in Greensborough, where Woodburn pcx, &e. 
lived; and the plaintiffs, one of whom lived in Caswell coun- y 

ty and the others in Virginia, shewed a formal demand made Gilmer et 
on each of the defendants in writing on the 6th of April, ~ 

1838, before this suit was instituted, and a refusal by them. 


The defendants, in cross-examining the witness, Bencini, 
enquired whether he had not heard Wellford, one of the 
plaintiffs, say that he had sold his interest in the mail con- 
tracts aforesaid to one Crusenberry? The plaintiffs objected 
that such sale could be made only in writing and with the 
approbation of the Post Master General, and that parol dec- 
larations were-not admissible to prove the transfer. His Hon- 
or admitted the evideiice, and the witness stated that he had 
been iold by Wellford that he had made a sale of his inter- 
est aforesaid to Crusenberry on certain conditions in the sum- 
mer of 1836, but that Crusenberry failed to comply, and he 
sold to Price, one of the plaintiffs. It was insisted by the 
defendants that if Wellford had transferred his interest, he 
was improperly joined in the action; that the plaintiffs had 
been guilty of Jaches, which would prevent a recovery, by 
failing to notify the defendants that they accepted the cove- 
nant aforesaid—by failing to settle with Woodburn during 
his life—by failing to take any steps against his estate after 
his death, and by failing to demand payment from the de- 
fendants until the April following; and that what was due 
diligence was a question of law. His Honor instructed the 
jury that the instrument declared on was not negotiable, and 
that if Wellford had assigned his interest in the stage concern 
so as to transfer it in equity, he was still a proper and neces- 
sary party to an action at law on the instrument: That it 
was necessary for the plaintiffs to shew that the defendants 
had notice that their covenant of guaranty was accepted by 
them, and the jury were to enquire from the evidence in the 
eause whether the defendants had such notice: That it was 
also incumbent on the plaintiffs to prove that they had used 
due diligence, and that what was due diligence was partly a 
matter of law and partly a matter of fact: That if the ac- 
count of Woodburn against the plaintiffs for the keeping of 
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June 1839 horses, &c., in the second quarter of the year ending the Ist 


v 


Peck, &. . . ne , 
ring that period, then there was no want of diligence in not 


of July, was equal to the amount of his receipts for them du- 


~ ae o calling on him to account during his life; that in general a 


guarantor had a right to notice from the guarantee of the de- 
fault of the principal; but if they were satisfied that Wood- 
burn died insolvent, and that there had been no executor or 
administrator of his estate, nor property which could be sub- 
jected to the plaintiffs’ claim, then no demand on them, earli- 
er than that shewn in this case, was necessary to enable the 
plaintiffs to recover. A verdict was returned for the plain- 
tiffs, upon which a judgment was rendered, and the defend- 
ants appealed. 

J. T. Morehead for the defendants. 

W. A. Graham for the plaintiffs. 


Gaston, Judge. The two first objections taken by the 
defendants on the trial have not been pressed upon the Court 
in the argument here; but as they appear upon the record 


they must be noticed, and may with propriety be considered 
together. ‘The covenant declared upon does not in terms ex- 
press with whom it is made. It is a “guaranty” under the 
seals of the defendants “ that Woodburn wili pay to Bencini 
all such sums of morey as shall come to his hands as the a- 
gent of Peck, Wellford & Co.,” and it was transmitted by 
mail on the day it bears date by Woodburn to Bencini, with 
an indorsation in Woodburn’s hand-writing that it should be 
shown to Price, one of the firm of Peck, Wellford & Co. It 
was objected by the defendants that upon the covenant itself 
it appeared to have been made with Bencini, and that the in- 
dorsation being the act of Woodburn alone could not be re- 
ceived in evidence to alter the effect of the covenant. It is 
not to be questioned but that the action upon this contract 
must be brought by the party. with whom it was made, be- 
cause in him is vested the legal interest in the contract. But 
the instrument does not in express terms declare with whom 
the engagement is entered into; aud therefore per se must be 
wholly inoperative, unless we can fairly collect from the 
scope of the engagement therein set forth to whom the de- 
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fendants became bound. We are of opinion that it does suf- June 1839 
ficiently appear upon the face of the instrument that the con- ie te 
tract was made with Peck, Wellford & Co. Itisacontract yy — 
of guaranty for the performance of a duty on the part of _— ot 
Woodburn growing out of his relation as agent to Peck, 
Wellford & Co., and affecting the dispositior. of their proper- 
ty. Now, although a covenant expressly made with A., but 
declared to be for the benefit of B., vests the legal interest in 
A., yet where the covenantee is not expressly declared, the 
inference of law, because the inference of reason, is that the 
covenant is made with him or them for whose benefit it pur- 
ports to have been given. The moneys to be received by 
Woodburn are the moneys of Peck, Wellford & Co.—not of 
Bencini—and a failure to pay them to Bencini would be their 
loss, not his. Woodburn is the agent of Peck, Wellford & 
Co., not of Bencini, and they, and not he, have an interest in 
the fidelity of that agent. Although the moneys thus col- 
lected in the course of this agency are to be paid to Bencini, 
yet they are to be so paid as the moneys of Peck, Wellford 
& Co. in discharge of a duty to them. The covenant of 
guaranty is therefore in legal contemplation made with them. 
They could release it—they have a right to enforce it. En- 
tertaining this opinion, we are relieved from the necessity of 
a particular consideration of the second objection; for the ev- 
idenee, whether competent or not, could in no way prejudice 
the defendants. 

The next question preserted to us respects the admission 
in evidence ot the way-bills which were offered by the plain- 
tiffs to shew the amount that had been received for them by 
Woodburn, while acting as their agent. These way-bills 
had been made out by him and transmitted at the times they 
bear date to the plaintiffs or their other agents, setting forth 
the names of the passengers going with the way-bills and the 
sums by them paid for their passage money respectively. The 
reception of this evidence was opposed upon the ground that 
it amounted to no more than the declarations of Woodburn, 
and could not bind the present defendants. We are of opin- 
ion that the evidence was competent and proper. It is a well 
established rule that where a person who has peculiar means 
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June 1839 of knowing a fact, makes a declaration or a written entry of 
Peck, &c. that fact, which is against his interest at the time, such decla- 
v ration or entry is, after his death, evidence of the fact as be- 
Sante etiween third persons. Warren v. Greenville, 2 Strange, 
; _ 1129—Barry v. Bibbington, 4 Term Rep. 514—Higham 
tT Rasy v. Ridgway, 10 Kast Rep. 109—Middleton v. Milton, 10 
rule, that Barn. & Cres. 317 (21 Eng. Com. Law Rep. 84.) It is true 
where a |, that in the case of Goss v. Wattington, 3 Brad. & Bing. 132 
Kas eatin (7 Eng. Com. Law Rep. 379) the Chief Justice, in delivering 
knowinga the judgment of the Court, expresses an opinion (if the Re- 
fact, ™Kes Dorters be correct) that receipts given by a collector for taxes 
tion oF 8 to those making payment, are not to be admitted as evi- 
try of that dence against his sureties for the faithful discharge of his du- 

fact, which . ‘ 
is against ties, after the death of the collector. It is worthy of remark, 
mag however, that the point was one wholly immaterial to the de- 
such desis cision of the case, and that in Middleton v. Milton the cor- 
entry is, af rectness of that opinion has been very strongly denied. But 
ir ii’ 4 there was a peculiar propriety in receiving the evidence here 
de see of the ubjected to. It was admissible within the principle sanc- 
ween thir) tioned in Goss v. Wallington, Whitmarsh v. George, 8 
persons. Barn. & Cres. 556 (15 Eng. Com. Law Rep. 295) and other 
cases, because it was a part of Woodburn’s duty to make out 
and transmit these bills exhibiting his receipts on account of 
his principals, and they were made out and transmitted in the 
discharge of that duty in the regular and ordinary course of 
business. It was the mode of accounting and charging Wood- 
burn which must have been contemplated by thé defendants 
when they guaranteed his fidelity in paying what he might 

collect In the course of his agency. 

It appears from the case stated, that upon the cross-exam- 
ination of the witness Bencini, he was asked by the counsel 
for the defendants, whether he had not heard from Well- 
ford, one of the plaintiffs, that he had sold his interest in 
the mail contracts to one Crusenberry, and that the witness 
answered that he had heard Wellford say that he had sold his 
interest to Crusenberry upon conditions in the summer of 
1836, and that those conditions not having been complied 
with, he had sold that interest to I z.ce, another of the plain- 


tiffs: thereupon the counsel for tae defendants insisted that 
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Wellford was improperly joined as a party plaintiff, but the Jane 4339 
court instructed the jury that Wellford’s interest in this cov- Peck, &c. 
enant was not negotiable, and that a saleof his interestinthe = y 
mail contracts could operate as a transfer only in equity. It Gilmer et 
has been urged here that the fair inference is that the sale by ~ 
Wellford to Price was made either before the covenant was 
executed, or before Woodburn entered upon his agency for 

the mail contractors, or at all events before that agency. was 
concluded by Woodburn’s death; that such sale passed the 

legal interest of Wellford, and that the plaintiffs could sus- 

tain no action on the guaranty, or at all events no action for 

the damages sustained after such sale. This court is of o- 

pinion that no such inference can be drawn by them, or 

could have been legitimately drawn by the jury; first, because 

it is distinctly stated in the case that Woodburn acted as the 

agent of the plaintiffs, up to the day of his death; and se- 

condly, because'the cross-examination left it w holly uncer- 

tain when the sale to Price was made. If the sale was 

made before the death of Woodburn, this was a fact which 

it was incumbent on the defendants to establish. No instruc- 


tion could be asked for upon a hypothetical statement of 
tacts; and the prima facie right of the plaintiffs to recover 
could not be defeated by vague conjecture. We feel it our 
duty therefore to dismiss the consideration of this objecion 
without expressing ty opinion upon it. 


We also forbear from considering whether there was any 
laches on the part of the plaintiffs in not calling Woodburn i i" 
more frequently to account, or in not notifying the defendants *°' “ae 


earlier of his failure to pay over the moneys by him receiv- a of dil- 
ed—and also whether the instructions given by the Judge in the vainiff 


relation to the alleged laches, and the legal consequences *** “fence 
S at law a- 


thereot, if shewn, were correct or incorrect, It does not ap-gainst an 
: ‘ express un- 
pear that any evidence was offered, shewing, or tending to conditional 


— . covenant, it 
shew that an injury had been sustained by reason of such sould epee 


alleged laches. Were it admitted that the defendants could = at most 


ut to ree 


set up meredelay or want of diligence in the plaintiffs as a tieve the de- 
defence at law against an express “unconditional covenant— (on 


and had such laches been ever so clearly established—it could = he loss 
’ 
thy pom up- 
on him, 
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June 1839 operate at most, but to relieve the defendants, to the extent of 


“the loss thereby thrown upon them. 


The result is, that the defendants have not established any 
sufficient error upon which to reverse the judgment render- 
ed below, and it must therefore be affirmed with costs. 


Per Curram. Judgment Affirmed. 


THOMAS V. ROBERTS qui tam. vs. HENRY J. CANNON. 


Under the 8th section of the Constitution, a residence within the State, 
for twelve months immediately preceding the day of an election—no 
matter in what county or counties of the State—is sufficient to entitle 
one, otherwise qualified, to vote for members of the House of Com- 
mons for the county in which he resides at the day of election. 

By aresidence in the county, the constitution intends a domicil in that 
county. This requisition is not satisfied by a visit to the county, 
whether for a longer or a shorter time, it the stay there be for’a tem- 
porary purpose, and with the design of leaving the county when that 
purpose is accomplished. It must be a fixed — it the 
place of Ais home. 


This was an action of Dest, brought “by, the plaintiff, to 
recover of the defendant the penalty prescribed by law, (see 
1 Rev. Stat. ch. 52, sec. 20) for having voted at an election 
for members of the House of Cothmons, without being enti- 
tled to vote at such election. It was commenced by a war- 
rant before a single Justice and carried by successive appeals 
to the Superior Court, in which it was tried pn the last Fall 
circuit, at Northampton, before his Honor Judge Saunpers. 
Upon the trial the facts were agreéd and were as follows: 

At the election in the county of Northampton, in August 
1838, the defendant voted for members to represent that 
county in the House of Commons of the General Assembly. 
He was a native citizen of the State, and an inhabitant of 
that county; had attained the full age of twenty one years; 
had repeatedly paid public taxes, and had resided in the State 
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all his life; but he had not been an inhabitant of the county June 1839 
of Northampton, twelve months immediately preceding the aaa 
day of election, having removed into that county, in the ~a 
month of November 1837, from the county of Wake, where Cannon. 
he had always theretofore resided. His Honor, upon these 

facts, was of opinion that the plaintiff was entitled to recov- 

er, and gave judgment accordingly: whereupon the defendant 
appealed. 


Battle for the defendant: 

This case calls for a judicial construction of the 8th sec- 
tion of our State Constitution, in relation to the residence re- 
quired to,quatify persons to vote for members of the House 
of Commons. That section prescribes “'I'hat all freemen 
&c.” afid the question is whether the voter must have been 
an inhabitant of, the county in which he offers to vote, twelve 
months immediately pfeceding the day of election, or wheth- 
er a residénce in some other county or counties of the State 
for that time will authorise his voting in the county in which 
he resides on’ the day of the election. For the defendant, it 
is contended that the latter is the proper construction; Ist, 
from the obyious méaning of the words of that section, con- 
sidered without reference to the other parts of the constitu- 
tion; 2ndly, from the interpretation which the language of 
that section necessarily requiges from comparing it with oth- 
er sections in the same instrument. 

1. Itisa rule of lawno less than of reason that in the in- 
terpretation of laws, the words are to be understood in their 
usual and most* known signification; not so much regard- 
ing the propriety of grammar, as their general and popular 
use; and that every part, may, if possible, stand, ut res ma- 
gis valeat quam pereat, 1 Black,Com. 59,89. The sec- 
tion under consideration, would present no difficulty in its 
construction, but for its: closing words “for the county in 
which he resides.” But for those words it would be clear that 
the residence required in a voter, was a residence for twelve 
months in the county in which'the vote is offered. The word 
“any,” as applied to the county and to the’election, is used to 
denote that the qualifications prescribed in the section, are ap- 
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June 1839 plicable indifferently to each and évery county in the State, 


Roberts 


v 


Cannon. 





and to the elections to be held therein. Without the closing 
words of this section, as above remarked, the senterce would 
be complete, and the meaning clear and unequivocal. ‘Were 
those words added without any definite purpose, and to be 
regardedas mere expletives? or were they designed to vary the 
meaning of the other parts of the section,’ “and in so doing to 
have an important operation themselves?. We contend, that 
so far from having no signification, they’ were designed to 
have, and do have, a most important bearing upon other parts 
of the section, and that they were designed to extend, and do 
extend, to’ many of the free citizens.of the State, the privi- 
lege of: voting for miembers of the House of Commons, whe 
would be otherwise.excluded. The preeeding words of the 
section prescribe for'voters the qualifications of -being free- 


men—of being of:the legal age of. discretian—of being in- ae 


habitants of some county of the State for twelve months im- 
mediately preceding the day of election—and of having paid 
public taxes; but ifis lef to these words “for the county in 
which he resides,” to specify, and particulatly” point out the 
county in which the vote’ is to be. givén. Fhe word§ will 
bear this constractiorf, tuid unless they fective if, they have 
no meaning at all. «But perbaps it may “be gajd, that if a 
part of the “twelve,tiohths residegce,may:be in some county 
other than that, in whjeh the yote.is olferéd, it is éuivalent 
to a residence én the State at large, and in that view it would 
have beeif more proper tq have listd the word State in con- 
nection with the residence, and net to have used the word 
county except i in connection withthe voting? 'To this it may 
be replied, that ‘such mode of éxpréssion would undoubtedly 
have answered the p of the frames of ¢he instrament, 
but it is believed that t "present wording of the section ex- 
presses the same meaning; and if any reason is sought why 
the one mode was, adopted instead of the other, it may be 
found in the fact that it more nearly resembles the form and 
structure of the preceding section, which prescribes the qual- 
- tions of the voters for members of the Senate. 

. That the construction of the section under consideration 
“- which we contend, is the proper one, will more manifest- 
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ly appear from comparing. it with other sections of the Con- June 1839 


stitution, and particularly with the 7th section. ‘That section Ro 
prescribes the quatification for the Senatorial voters, and is 


in these words: “'Thag all freemen, &¢,”+ The construction Canuon. 


of these words has long been settled, and the practice under 
them uniform and consistent. .The residence for the time 
mentioned immiedfately preceding the election, the possession 
of the freehold also for the time prescribed, and the: voting, 
must all be ‘in the same’county. ° Itis true that it is not sta- 


* ted in express terms where the voting must be, but the impli- 


cation. is so strong.that it must be in the same county with the ~ 
residence apd the ownership. of the freehold, that not a doubt 
has ever been entertajned upon it.”. For ‘the plaintiff it is 
contended. that the, 8th" section ‘must bear the, same construc- 
tion in tegard to the residence, If, sa, ‘why js'there a vari- 
ance in the phmseolory of that section,’ variance too re-: 
markable not ,to Have ititended' some difference: of meaning? 
The two “sections in .stryeture are almost precisely alike. 

They commencé avith the samé words, dtd so continue, with 
the difference’ oftly of using the words’ “any one” instead of 
se any,” d down ta the wards prescribifig a difference of proper- 


"i qualification, “Then. in’ the 7th; the: possession of a free- 


hold within the Same,county -of, fifty acres of land for six 
months next,before and at the day of election, is prescribed: 
asa qualification for toting Tor members of the ‘Senate, while 
the payment Of public taxes only is required for voters for 
members of the House of ‘Commons. If the 8th section had 
stopped here, the coystructioh as fo the residence of the vo- 
ters must, it is apprehended, have been the’ same with the 
7th, although it cannot gScape notice ‘tliat the payment of 
public taxes ig the, one case is not, like the possession of a 
freehold in the other, to be in the same county with the res- 
idence: and it has always’been held, ‘that if public taxes have 
at any time been paid any. where in the State, it is sufficient. 


- , But the 8th section does not stop with declaring that persons 


possessed of the qualifications before prescribed, shall vote for 
members of the House of Commons, ‘but goes on to specify 
the county in which such qualified voter may give his vote, 
to wit, “ the county in which he resides.” - Now, it is perfect- 
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June 1839 ]y manifest that the framers of the constitution did not deem 





Roberts 
v 
Cannon, 


~ these last words necessary, if they intended that the twelve 

months residence and the voting should be in the same coun- 

ty, because they omitted to use them in the 7th section, where 
such was evidently their intention. 

If we compare the language of the Sth section with that of 

the 5th, 6th and 9th sections of the Constitution, we shall de- 

rive additional support for our argument. In the 5th and 


6th sections, the residence is referred to the county in which 
the member is elected to serve in the Senate or House of 


Commons by words so plain that it is impossible to mistake 
them: and in the 9th section, the residence in the town in 
which the vote is to be given is so clearly pointed out, that 
supposing the 8th section was intended to mean what is con- 
tended for on the other side, it would seem as if the framers 
ot the Constitution were studious to afford a practical illustra- 
tion of the contrast between clearness and “obscurity in the 
language of the instrument which they were preparing. 

In answer to the argument for the construction of the 8th 
section of the Constitution, contended for on the part of the 
defendant, it may perhaps be urged that it will admit voters 
who may be entirély unacquainted with the local interests of 
the county in which they propose to vote, as well as with 
the characters of the persons who are candidates for election. 
Admitting to some extent the force of this“ objection, we yet 
think that there existed strong reasons which induced our 
ancestors to overlook it for the purpose of accomplishing the 
object of extending the elective franchise for the populat 
branch of the Legislature, as widely as practicable, consistefit 
with the security and welfare of the State. The dispensing 
with a freehold qualification at all, was an innovation upon 
the law and usages of the colonial government, but such in- 
novation was deemed essential in the establishment of a more 
democratical form of government; and the principle being 
once admitted, it was looked upon as indispensable, that in at 
least one of the branches of the Legislature, all classes of the 
community should be represented, and that every man should 
be entitled toa vote who should possessa sufficient degree ot in- 
dependence and legal discretion, and who should have partici- 
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pated in the public burthens and have had a residence in the June 4839 


State long enough to learn its true policy, and to feel an in- 
terest in its welfare. This object could be effected only by 


prescribing the residence for the necessary time to be in some Cannon. 


county or counties of the State, and allowing the vote tobe - 
given in the county where the voter might be resident on the 

day of the election. There were, at the period of the forma- 

tion of the Constitution, as there are now, many useful citi- 

zens, such as mechanics of different kinds, overseers and 

the like, whose occupations required a constant change of . 
residence, and who, in the course of their respective employ- 

ments, might never remain in the same county two years in 

succession. Such persons, according to the construction 

contended for by the plaintiff, might, before the change in 

our Constitution, while elections were annual, never have 

enjoyed the elective franchise; and every persoén whatever. 

would necessarily "have been deprived of a vote for oneyear, 

whenever he thought proper to remove from one county to 

another. For all such cases, it is believed that the Constitu- 

tion intended to provide; and it does so provide in the section 

under consideration, if the construction contended for on be- 

half of the defendant be correct. 


B. F. Moore, for the plaintiff. 

The argument of the defendant’s counsel proposes to re- 
ject the words “any county,” and to read the section without 
them; thus “All freemen of the age of twenty-one years who 
have been inhabitants within this State twelve months” &c. 
This is inadmissible in an instrument of this kind. 


1. Because we must suppose that the language was care- 
fully selected. , 

2. Because, in other parts of the constitution, where a 
general residence in the State is required to bestow privi- 
lege, the language is different; as inthe 40th section which 
prescribes rules for naturalization, “'That every Foreigner 
who comes to settle in this State” &c. 

3. The language of the Sth section which qualifies voters 
for the Commons, is, so far as it requires residence, almost 
precisely a copy of the 7th, which qualifies voters for the Se- 
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June 1839 nate, The seventh section is “ That all freemen of the age 
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~ of twenty-one years, who shall have been inhabitants of any 


one county within this State” &c. The uniform and settled 
construction of this section is, that the words require a twelve 
months residence in the county of voting. If this section 
shall be read as it is proposed to read the 8th, there is no 
language left requiring the freeholder to vote in the county 
of his freehold. 

4. The 9th section qualifies voters for towns, and express 
ly requires a residence of twelve months in the town, or a 
freehold therein. No good reason can be offered why such 
residence is required in borough voters, and uot in county 
voters, The representative of each is a member of the 
House of Commons. 

5. Prior to the Revolution, all voters were freeholders. 
The constitution, in extending the franchise, intended to 
make two classes of voters; voters qualified by freehold and 
residence, aud voters qualified by residence alone. ‘The on- 
ly difference it intended in the voter for the Senate, and the 
voter for the House of Commons, was a dispensation of the 
Sreehold to the latter. 

6. Residence is essential to a prudent exercise of the fran- 
chise, both to understand the local policy and the qualifica- 
tions of the candidates. 

7. The fact of residence has always been, and always 
must be a difficult question, and under the most explicit defi- 
nition, will open the door for the introduction of fraudulent 
votes—therefore it was wise in the constitution to put the 
question at rest by defining the length of time which would 
constitute the residence required. 

8. If the words “ any county” be retained, no sensible con- 
struction can be placed on the section, without reqiring a 
twelve months residence in the county of voting. The requi- 
sition of such a residence will protect the settled population 
against persons introduced a short time before an election, 
for the purpose of affecting the result. 

9. 1t is dangerous to strike words of plain import from the 
fundamental charter of our liberties, and can never be done 
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with safety, except to give others more material their intend- June 1839 


ed effect. 





. v 
Gaston, Judge, after stating the facts of the case as above, Cannon. 


proceeded as follows: The question of law arising upon 
these facts, is, whether the defendant had the right to vote at 
the said election. 

The 8th section of the constitution, upon which the con- 
troversy arises, is in these words: “All freemen of the age 
of twenty-one years, who have been inhabitants of any coun- 
ty within this State twelve months immediately preceding 
the day of any election, and shall have paid public taxes, 
shall be entitled to vote for members of the House of Com- 
mons for the county in which he resides.” The plaintiff in- 
sists that this section confines the right of voting, to those 
who have been inhabitants of the particular county in which 
they reside at the day of election, for twelve months immedi- 
ately preceding that day; while the defendant contends that 
a residence within the State for twelve months preceding the 
day of election—no matter in what county or counties of the 
State—is sufficient to entitle one, otherwise qualified, to vote 
for nembers of the House of Commons for the county in 
which he resides at the day of election. There is a very 
striking grammatical inaccuracy in the language of this sec- 
tion, for which it is difficult to account—uniless it be that the 
section does not retain its original form, but in passing 
through the Congress, received some amendments which 
were so inserted as not to fit in exactly with its general 
structure. “All freemen” &c. are entitled to vote for mem- 
bers of the county “in which he resides.” It is evident also, 
that whichever of the constructions contended for shall be 
adopted, the intent of the framers of the Constitution will 
be found not to have been expressed in the most precise terms. 
These considerations but impress upon us more deeply the 
propriety of observing the leading rule in the exposition of 
laws, of assigning to words their popular signification with- 
out indulging in critical refinements. 


By the plaintiff, it is assumed that the obvious sense of 
the words “any county” is some one county. We do not 
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the reverse of this proposition than by recurring to other 
partsof the same instrument, where “any” is annexed to 
nouns in the singularnumber. By the 16th section of the 
Constitution, each member of the Council of State is author- 
ised to have his dissent recorded to “any” part of the pro- 
ceedings of the body. Can it be doubted but that, under this 
section, he may have his dissent recorded to as many parts of 
the proceedings as he may disapprove of? In the 19th sec- 
tion, the Governor is declared to have power, by the advice 
ofthe Council of State, to prohibit the exportation of “any” 
commodity. In the 23d section, officers offending against 
the State by a violation of “any” par’ of the Constitution, 
are declared liable to impeachment. _ By the 25th, persons 
who have been receivers of the public money are rendered 
ineligible to “any” office, until they shall have accounted 
for and paid into the Treasury the sums thus received. In 
the 27th, it is declared that “any” member of the Senate, 
House of Commons, or Council of State, accepting a certain 
office, shall thereby vacate his seat. It is needlessto multi- 
ply instances. In all of them, it is manifest that “any” isused 
in its largest sense, as synonimous with “whoever” or “what-' 
ever,” and as embracing one or more as the case may be. 

It is further urged on the part of the plaintiff, that if a re- 
sidence of twelve months within the State, be the qualifica- 
tion intended by this section, the words “in any county” are 
superfluous, and may be rejected asunmeaning. Without 
denying all force to this objection, it may, nevertheless, be 
observed, that amid the infinite varieties of style which give 
character to the expression of thought, the most rare is that 
which compresses within the smallest compass of words, 
while it faithfully conveys, all that is intended to be commu- 
nicated. Redundancy of language is so common, that it 
would be hazardous to draw any definite conclusion with 
much confidence, from the mere use of unnecessary words, 
On the other hand, it is insisted, that if the purpose of the 
section be to require a residence of twelve months within 
the county where the vote is tendered, the words at the end 
of the section “for the county in which he resides” are not 
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only superfluous but inappropriate. ‘They are superfluous, June 1839 


because the sense would be complete without them; and they 
are inappropriate, for they hold out the idea that the county 


of residence on the day of election moy be different from that Cannon. 


in which the previous term of residence has been completed, 
Upon the whole, were we to confine our attention altogether 
to the words of this section, we should probably lean to the 
construction set up by the defendant, because the other or 
more rigorous interpretation is not indicated with sufficient 
distinctness. 

But however this might be, there are other considerations 
which tend very strongly to establish the interpretation which 
we are inclined to adopt upon the words of the section. In 
the immediately preceding section, prescribing the qualifica- 
tions of voters for the other branch of the Legislature, the 
language is:—“ All freemen of the age of twenty-one years, 
who have been inhabitants of any one county within the 
State-twelve months immediately preceding the day of any 
election, and possessed of a freehold within the same county 
of fifty aeres of land for six months, next before and at the 
day of election, shall be entitled to vote for a member of the 
Senate.” Ifthe residence required by the 8th section were 
the same with that required by the 7th, how are we to ac- 
count for the marked change of phrase from “ any one coun- 
ty” to “any county”? Why is the emphatic and exclusive 
term “ one” used in the 7th section, discarded in the eighth? 
Again: In the 7th section where “ county” is twice men- 
tioned, when it occurs the second time, it is described as the 
“same county.” Now, it is exceedingly improbalve that in 
the 8th section, where county is also twice mentioned, the 
same form of expression would not have beea used, when the 
word occurs the second time, if the saree county were in this 
section also intended. This striking change of phraseology 
indieates a change of purpose. It indicates, we think, that 
for the exercise of the limited franchise of voting for a Sena- 
tor, the Constitution requires not only 4 freehold, but a resi- 
dence of twelve months in the county of the freehold; while 
it gives the more general right of voting for the popular 
branch of the Assembly to all freemen who have attained full 
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months in the State immediately preceding the election; and 
it provides that this right shall be exercised in the counties 
respectively, whereof they may be actually inhabitants at the 
time when their suffrages are given. 

Besides, if the rigorous construction be adopted, every citi- 
zen who shall have removed from one county to another with- 
in twelve months before the election of members of the Gene- 
ral Assembly, is, in that election, altogether deprived of a 
vote. He cannot vote in the county to which he has remov- 
ed, because he has not been an inhabitant of that county for 
twelve months immediately preceding the day of election; 
nor can he vote in the county from which he has removed, 
because he is not residing there at the day of election. Now, 
when we take into consideration, that when the Constitution 
was framed, elections were annual, it can scarcely be believ- 
ed that this penalty of temporary disfranchisement, conse- 
quent upon every removal, was designed to be impused. In 
the first place, the genius of the Constitution is favorable to 
the extended right of suffrage, which makes representation 
go hand in hand with taxation. No removal exempts the 
citizen from the obligation to pay his tax—and the right of 
being heard in the disposition of the revenue,to which he 


_ has contributed, will not lightly be supposed to be suspended 


by a change of residence from one side to the other of a coun- 
ty line. Stiil less should we be disposed to yield to this sup- 
position, when we contemplate the known state of things 
when the Constitution was formed. Population-was flowing 
in aregular and constant tide from the sea board into the in- 
terior; every day new settlements were formed farther and 
farther towards the West; and new Counties were springing 
up, almost every year, as the Indians retired, and the white 
men advanced into the more’distant recesses of the forest. 
The requisition of a previous residence of any duration in 
the county where the suffrage should be offered, was wholly 
unknown under the colonial government. The oath which 
the freeholder (for none but freeholders could then vote) was 
required to take, if his qualificatiohs were disputed, is given 
in Davis’s Revisal, page 248. “ You shall swear that you 
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have been six months an inhabitant of this Province; and June 1839 
that you have been possessed of a freehold of fifty acres of 8 
land for three months past in your own right, in the county = y 

of. ;and that such land hath not been granted to you Cannon. 
fraudulently, on purpose to qualify you to give your vote; 
and that the place of your abode is in the county of. ; 
and that you have not voted in this election.” A previous 
residence of six months, within the province, provided the 
person offering to vote had the requisite freehold qualification, 
entitled him to vote in the county which was the place of his 
abode on the day of election. ‘The Constitution hath very 
clearly substituted the payment of a public tax for the free- 
hold qualification, and required a residence of twelve, in- 
stead of a residence of six months—but that it has introduced 
an entirely new qualification, a previous residence exelusive- 
ly within the county in which the voter has his abode on 
the day of election, ought distinctly to appear, before we can 
presume if to have been intended. 


Certain considerations of public policy have been suggest- 
en in the argument of the plaintiff’s counsel as having prob- 
ably operated on the minds of the framers of the Con- 
stitution, so as to induce-them to require, and which 
should influence the judgment of the expounders ot the 
Constitution in construing it, to require this exclusive and . 
continued residence as one of the qualifications of the voter. 
It has been Said that, without it, the voter cannot be suppos- 
ed to have acquired that knowledge of the peculiar interests 
of the county, or that acquaintance with the character, tal- 
ents and political views of the cantidates for his suffrage, as 
to enable him to aid in selecting a fit representative of the 
county. Arguments of this kinf, though undoubtedly ad- 
missible, are to be listened to with much caution. The in- ~ 
terpreters ofa law have nottheright to judgé of its policy, and policy of « 
when they undertake to find out the policy contemplated by Goabtediy 
the makers of the law, there is great danger of mistaking *!misible, 
their own opinions on.that subject, for the opinions of those listened to 
who had alone the right-to judge of matters of policy. Now —— 
what is there, upon which we can ground any thing like a The inter- 


: bE retersof a 
confident belief, that the considerations now urged upon us low have 
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Roberts 4 in this argument? Whether strong or weak, they are ob- 
vy vious considerations, and could scarcely have escaped notice. 
Cannon. Js jt absurd to suppose that when, thus presented to notice, 
not the they were met by other considerations of policy, which, in 
[x nip ¢ ign (Heit judgment, outweighed them? Might not the Congress 
poliey, and have thought that in a State, almost exclusively agricultu- 
ve te? ral, where the occupations in one county were the occupa- 
by Fn, tions in all the counties, a residence of twelve months with- 
contempla- in the State was sufficient to give the citizen that knowledge 
po hd of of its general interest, to excite that sympathy for the com- 
the lav, mon weal, and to afford that acquaintance with the princi- 


there is 
great dan- ples and talents of the candidates for popular favor, as to ren- 


taking their der it unwise to stifle altogether the voice of him who had 


jones on that divided his residence between two or more counties? Such, 


=, oa beyond question, was the opinion which had been generally 
of those entertained upto the time of framing the Constitution; and 
= —> without some evidence, we are not to presume that this opin- 
rightto jon was then abandoned. But, in truth, the evidence, if any, 


= ay? is all the other way. Before the Revolution, there had been 
poliey~ conferred on certain Towns a distinct right of representation 
in the legislative.body; and this privilege, to a certain extent, 
was preserved and secured by the Constitution. The avow- 
ed purpose for granting this special franchise was for that the 
inhabitants of these towns, because of their peculiar pur- 
suits, were supposed to have important interests; distinct from 
those of the great body of the community, which required 
the protection of representatives selected exclusively by them. 
Now, when the Constitution defines the qualifications of a 
voter in one ‘of these towns, it explicitly declares that he 
shall either have a freehold in, and be a resident thereof, at 
the day of election, or “shall have been an inhabitant of 
such town twelve months next before and at the day of elec- 
tion;” thereby unequivocally manifesting that, in regard to 
these municipalities, having peculiar interests, it was design- 
ed that the voter should have that connection and sympathy 
with these interests as would induce him to prefer a fit repre- 
sentative of them. (Thus we see, that when the flamers of 
this instrument deemed an exclusive residence of a determi- 
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nate duration, within the limits of a particular town, an es- June 1339 


sential qualification for a voter in that town, they declared 
this purpose in express terms: and the inference is almost ir- 





resistible, that such purpose would have been as plainly de- Cannon. 


clared, with respect to the voters in a county, if, in regard to 
county representation, that purpose had been entertained — 
Expressio unius est exclusio alterius. 

It may not be amiss to remark, that bya residence in. the 
county, the Constitution intends a domicil in that county. 
This requisition is not satisfied by a visit to the county, 
whether for a longer or a shorter time, if the stay there be 
for a temporary purpose, and with the design of leaving the 
county when that purpose is accomplished. It must bea * 
fixed abode therein, constituting it the place of his home. 
This residence or domicil is a fact not more difficult of as- 
certainment, when required as the qualification of a voter, 
than residence or domicil at the moment of a man’s death, 
which is so important ia regulating the disposition and man- 
agement of his estate afterdeath. 


It has been urged that there is more room for the commis- 
sion of frauds, if the liberal construction insisted on by the 
defendant be adopted, than there would be if the rigorous 
construction contended for by the plaintiff were established. 
The correctness of this remark is admitted. There is not 
the same facility in feigning with success a continued resi- 
dence ot twelve months in a county, as in falsely pretending 
a residence on the day of the election—nay, it may be, when 
a general election throughout the State takes place in neigh- 
boring counties, on different days, that, by a change, or a 
pretended change of residence, between these different days, 
the fraud may be practised of voting twice at the same elec- 
tion. But the remark is of little weight, as an argument, to 
show what is the qualification actually required by the Con- 
stitution. It proves only, that the more the elective franchise 
is fettered by restrictions, the more, difficult becomes the u- 
surpation of it by those, not. entitled—but it neither proves, 
nor tends to prove, that because of such difficulty, the fran- 
chise is to be restrained by construction where it is not clear- 
ly restrained by theConstitutién. ‘The sole enquiry is, what 
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siness of legislation to prevent those abuses of fraud or vio- 
lence, to which all that is valuable here below is necessarily 
exposed. In the discharge of this duty, the Legislature has 
provided that every person tendering a vote, at any election, 
may be required to swear that he has not previously voted 
in that election, and that he possesses the qualifications re- 
quired of a voter by the Constitution; and it has also impos- 
ed penalties on those who may vote contrary to law. If 
these provisions, and those securing impartial judges of elec- 
tion, should prove ineffectual, it is not to be doubted but that 
other and more efficacious provisions will be devised to meet 
the mischiefs disclosed by experience. 

We believe that, in truth, frauds in elections are not often 
committed with us. There has been, we understand, some 
difference of opinion in a few of the counties in relation to 
the question now under consideration, which has produced 
an unsteadiness of practice, which, in moments of strife and 
excitement, is too readily ascribed to corrupt motives. The 
general opinion and the general practice have, undoubtedly 
however, been in conformity with what we understand to be 
the true meaning of the Constitution. ‘That meanir.g, once 
fully settled and generally known, there is great cause to 
hope that neither fraud nor mistake in relation to this subject 
will prevail to any very injurious extent. It is the opinion 
of this Court, that the judgment of the Superior Court ought 
to be reversed with costs. 


Per Curiam. Judgment reversed. 
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JOHN GOODBREAD, Adm’r. of DAVID DICKEY, Chairman, June 1839 
&c. for the use of JOHN HALFORD v. NEWMAN WELLS et al. 





Geodbread 
An appeal will not lie from a judgment, which is in its nature, and pro- &e. 


fesses to be, final, when it appears that at the same term wherein the wy dh etal, 
judgment purports to be rendered, a rule was obtained by the party 

cast to exclude from the taxed costs certain witness tickets, which 

rule was * suspended and continued over to the next term of the court 

for hearing.” 


After the new trial granted in this cause, at December 
Term, 1837, (See 2 Dev. & Bat. Rep. 476,) it was again tried 
at Rutherford, on the last circuit, before his honor Judge Too- 
mer, when a verdict was rendered in favour of the plaintiff 
upon the issue joined, and his damages assessed to $84:50 cts. 
A motion for a new trial was made by the defendant’s coun- 
sel, which being refused, he obtained a rule upon the plain- 
tiff that the tickets of certain witnesses should not be taxed 
against him in the bill of costs, which rule was “suspended 
and continued over to next court.” The record then shows 
that there was a judgment of the court “ that the plaintiff re- 
cover of the defendants in this case the sum of $54:50 cts. 
with interest on $50 from the 30th day of April, 1839, until 
paid and costs;” from which judgment the defendants pray- 
ed and obtained an appeal to the Supreme Court, and a. case 
was stated by his Honor and sent up with the transcript, 
shewing the legal matters urged by the defendants on the tri- 
al of the issue and the instructions prayed in relation thereto, 
the refusal of the Court to give such instructions, and the ex- 
ceptions of the defendants to that refusal. 

No counsel appeared for the defendants in this court. 

D. F. Caldwell for the plaintiff. 


Gaston, Judge. Upon examination of the record in this 
case, we are of opinion that we cannot take jurisdiction of it. 
Appeals to this Court from jndgments in the Superior Courts, 
are of two kinds. Appeals may be allowed from any final 
judgment, sentence or decree of the Superior Court; and in 
every case of such appeal, the Supreme Court may render 
such sentence, judgment or decree as, on the inspection of the 
whole record, it shall appear to them onght in law to be ren- 
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executed by any proper process. It is also in the discretion 
of the Judges of the Superior Courts to allow an appeal to the 
Supreme Court from any interlocutory order, judgment or 
decree, at the motion of the party supposing himself aggrieved 
thereby, upon such terms as they shall deem it just and equi- 
table to prescribe; and when such appeal shall be allowed, the 
Judge allowing the same shall direct so much only of the re- 
cord and proceedings in the cause to be ertified to the Su- 
preme Court, as he shall think necessary to present the ques- 
tion or matter arising upon such appeal fully to be consider- 
ed by the Court. In appeals of this kind, the record of the 
cause still remains in the Superior Court, and the Supreme 
Court cannot enter any judgment reversing, affirming or 
modifying the order, judgment or decree appealed from; but 
has authority only to cause its opinion to be certified to the 
Superior Court, with instructions how to proceed upon the 
subject matter of the appeal. See 1 Rev. St. ch. 4, sect. 22, 
23, 28; ch. 33, sect. 11. 

The record transmitted to us purports to be the record of 
the cause. It contains the pleadings, the issues and the 
finding of the jury thereon. It sets forth a case in the nature 
of a bill of exceptions, shewing the legal matters urged by 
the defendant on the trial of the issue, and the instructions 
prayed in relation thereto, the refusal of the court to give 
such instructions, and the exceptions of defendants to that 
refusal. It further shews, that a motion for a new trial was 
made by the defendants, and that this motion was over-ruled; 
that a judgment was thereupon rendered that the plaintiff do 
recuver of the defendants the sum of eighty-four dollars and 
fifty cents with interest on $50, from the 30th of April, 1839, 
until paid and costs; and that defendants being dissatisfied 
with said judgment, prayed an appeal to the Supreme Court, 
which was granted. Thus far the judgment has every qual- 
ity ofa final judgment, and none whatever of an interlocutory 
judgment. The appeal is taken as of right to remove the en- 
tire record into this Court for affirmance, reversal or correc- 
tion according to law—and is not at all in the nature of a 
consultative appeal directed by the court below, at the re- 
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quest of one of the parties, but still in the exercise of its dis- June 1839 
cretion, to obtain the advice of this Court upon the decision Sectteandt 
of some plea, or in regard to some default or other proceeding &e. 
which does not determine the suit, and of the propriety of Wells et al. 
which decision the Court below doubts. If we have cogni- 

zance of the cause, it is of the whole cause as of one brought 

up by appeal from a final sentence. But the record shews 

that however final this judgment may profess to be, it has in 

truth been suspended in its operation by the Court which 
rendered it—and therefore cannot be viewed by us as one 

Jinal in its nature. The record shews, that at the very term 

wherein the judgment purports to have been rendered, a rule 

was obtained py defendants upon the plaintiff to shew cause 
wherefore the taxed fees of certain witnesses of the plaintiff 

should not be excluded from the costs to be recovered by the 

plaintiff, and that this rule was “continued over ¢o the next 

term of the Court for hearing.” 

The cause therefore is still in the Court below for further 
action thereon ; and until that action be had, it cannot be re- 
moved, because of alleged error, into this Court. Suppose 
that on an inspection of the whole record, we should discover 
no error, what judgment could we render in respect to that 
part of the plaintiff’s costs which is yet the subject of dispute 
in the Court below? Ought these to beincluded in or exclu- 
ded from our judgment? Or should our judgment—what- 
ever it might be in regard to this as yet undecided part of 
the controversy—be rendered subject to the correction of that 
Court? These are stated as some of the absurd consequen- 
ces which would result from our regarding the judgment ap- 
pealed from as a final judgment. 

The cause is kept below professedly indeed for one pur- 
pose only—but nothing has been finally adjudged there. 
While the cause remains below, it is subject to the controul 
of that Court for all legitimate purposes. ‘That Court may 
yet allow amendments—award a repleader—grant a new 
trial—and do any other matter in relation to the subject mat- 
ter in controversy before it which any Court may lawfully 
do in regard to a cause before its final disposition. 


12 
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Our only proper course, we think, is to dismiss the appeal 
as premature. 
Per Curiam. Appeal dismissed, 


WILLIAM H. HORAH, Cashier vs. WILLIAM W. LONG et al. 


A note payable to A. B., “cashier or order,” and “negotiable and pay- 
able” at a particular bank, is payable to A. B. individually, the word 
‘cashier’ being only descriptive of the person ; and the expiration of 
the charter of the bank at which the note is “negotiable and payable,” 
will not at law affect his right to recover on it. 

If, after a judgment against him, the defendant comes into court at a sub- 
sequent term, and procures the judgment to be set aside, and pleads to 
the action, & a verdict is subsequently rendered agaist him, itis no dis- 
continuance of the action of which he can take advantage ; and if it 
were a discontinuance, it would be cured by the verdict under our 

* act of amendment’ 1 Rey. Stat. Ch. 3, Sec. 5. 


This was an action of Dest upon a bond, which was 
made payable to “William H. Horah, Cashier or order,” and 
“negotiable and payable at the Branch of the State Bank at 
Salisbury.” The action was commenced in the County 
Court of Mecklenburg, and at November Term, 1834, of 
said Court, the parties, by their attorneys, appeared in open 
court, when the following entry was made, viz: “Judgment.” 
At May Term, 1835, the cause was, by order of Court, rein- 
stated on the trial docket, and the defendants entered their 
pleas; and at a subsequent term, it was tried, and a verdict 
and judgment rendered in favor of the plaintiff ; upon which 
the defendants appealed to the Superior Court, where, on the 
last circuit, it was tried before his Honor Judge Nasu, when 
the plaintiff having obtained a verdict, the defendants moved in 
arrest of judgment, and assigned the following reasons : First, 
because the charter of the State Bank had expired. Second- 
ly, because it appeared on the face of record, certified from 
the County to the Superior Court of Mecklenburg, that there 
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had been a discontinuance of said suit. The reasons in ar- June 1839 

rest were overruled by the Court, and judgment being ren- 

dered for the plaintiff, the defendants appealed. 
Boyden and A, M. Burton for the defendants. 
D. F. Caldwell for the plaintiff. 


v 
Long etal. 


Gaston, Judge. Neither of the exceptions in arrest of 
judgment is good. The expiration of the charter of the 
Bank, whereof the plaintiff was cashier at the time of the exe- 
cution of the note on which he brought this action, is a cir- 
cumstance which in no way affects his right to recover the 
debt demanded. It was due to him personally. The word 
“cashier,” was but descriptive of the individual to whom the 
note was made payable. The legal interest of the debt was 
inthe plaintiff. The action was properly brought by him, 
and the judgment rendered for him in his natural capacity. 
Whether he was a trustee for the Bank, or any other person, 
is an enquiry with which a court of Jaw has no concern. 

There has been no discoutinuance of the action, whereof 
the defendants can take advantage. A judgment had been 
rendered for the plaintiff, which put the defendants out of 
Court. But they came into Court, had the judgment set 
aside, and, at the same term, pleaded over to the action. Sub- 
sequently to this voluntary appearance on their part, the 
cause has been regularly continued in Court until the final 
judgment. But if there had been a discontinuance, it is cured 
by the verdict under the stat. 32 Henry 8th, and our act 
of amendment. 1 Rey. Stat. Ch. 3, Sec. 5. The Judgment 


is affirmed with costs. 
Per Curiam. Judgment affirmed. 
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June 1839 phEN ON DEM. OF DANIEL MURRAY et al. vs. ANDREW 
” SHANKLIN. 


Where a judgment had been given pro furma in the Court below, and 
an appeal taken to the Supreme Courtin order to get its decision up 
on certain questions, but the Judge omitted making upa case during 
the term, and the attorneys of the varties took the papers from the 
Clerk's office and carried them off for the purpose of making out the 
case, and did not return them to the office till it was too late for the 
Clerk to send up the transcript in time, which he swore he would 
have done had the papers been returned soon enough, a certiorcri will 
be granted to the appellant, upon his -deposing that he never intended 
to abandon his appeal. 


A motion was made for a certiorari, to bring up the re- 
cord in this case. It appeared that the action had been 
brought, by order of Court, for the purpose of deciding cer- 
tain questions of title and possession, material in a petition 
for partition, pending between the parties; that the jury found 
a verdict for the lessors ofthe plaintiff, subject to the opinion 
of ihe Court on a case agreed; and the Court, pro forma, 
gave judgment for the lessors of the plaintiff; That the de- 
fendant appealed, and it was agreed by the lessors of the 
plaintiff, that he should not give security for the appeal.— 
The deputy Clerk of Hyde Superior Court stated in his affi- 
davit, that the case for the Supreme Court was not made up 
by the Judge during the term; and that the papers in the 
cause were taken to Beaufort County by the attorneys in the 
cause, and he did not get them back to Hyde in time to 
make out a transcript before Friday in the second week in 
June, when he mailed the transcript for the Supreme Court.: 
The transcript did not, and could not, arrive in time. The 
defendant deposed that he never intended to relinquish his ap 
peal ; that his attorney promised that he would see that the 
case should be sent to the Supreme Court. 

Devereux for the defendant. 

Badger for the lessors of the plaintiff. 

Danie, Judge, after stating. the facts upon which the 
motion for the certoirari was founded, proceeded as follows : 
If the case had rested simply upon the neglect of the defend- 
ant or his attorney in not sénding the transcript to this Court 





OF NORTH CAROLINA. 277 


in time, we should have had no hesitation in deciding a- June 1839 
gainst the motion. But there are other circumstances, ari- io 
sing out of the case and the affidavits, which induce usto vy 
think it ought to be granted. First, there was no other Shanklin. 
mode of bringing the case to this Court but by appeal, and 
therefore that form was observed, but it is apparent that, in 
substance, the cause was to come up by consent. The case 
underwent little or no examination in the Court below, and 
it was the intention of the Court and both the parties, that it 
should be brought here for a full examination and final de- 
termination as to the law. Secondly, the papers belonging 
to the office, trom which the Clerk was to make a perfect re- 
cord, had been taken frown the office by the consent of each 
of the attornies, and carried with them to another county 
(we suppose to make out a case) and were not returned in 
time, so as to enable the Clerk to make a transcript to reach 
this Court in time. If the case had been made out in term 
time by the Judge or the Attornies ; and the papers belong- 
ing to the cause had not been carried away, the Clerk himself, 


it seems, would have sent the transcript here in time, although 
not bound to do so. The defendant did not mean to aban- 
don his appeal, and if he had called at the office for the trans- 
cript, he could not have got it intime. We think, for these 
various reas6ns, that a certiorari ought to issue as prayed 
for. 


Per CurRiAM. ~ Certiorari ordered. 
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IN THE SUPREME COURT 


June 1839 DEN ON DEM. OF HENRY FULLENWIDER v. THOMAS 


ROBERTS et al. 


A purchaser at a grossly and manifestly inadequate price, is not such an 
one as, under the statute of 27 Eliz. ch. 4, sec. 2 (1 Rev. Stat. ch. 50, 
sec. 2) can avoid a previous voluntary conveyance; but to constitntea 
purchaser entitled to the benefit of that statute, the purchase must be 
tn coud faith and for a fair price; and this the Court should declare as 
a rule of law, and not leave it as a question of intent to be passed up- 


on by the jury. 

The Court will not enter into the question of the inadequacy of the con- 
sideration, as per se viliating the sale, unless it be plain, and great, of 
gross, as it is commonly called. Prices may range between the ex- 
tremes of what close men would call a good bargain on one hand, and 
a bad and even hard bargain on the other, and the Jaw will not in- 
terfere. But when such a price is given, or pretended to be given, 
that every body who knows the estate, will exclaim at once, “why, 
he has got the land for nothing,” as if only one tenth, or perhaps even 
one third partof the value were given, the law would be false to it- 
self if it.did not say, sternly and without qualification, to such a per- 
son, that he had not entitled himself to the grace and protection of the 


Statute. 


This was an action of esecrMENT for a tract of land, up- 
on which was a valnable gold mine, tried at Lincoln, on the 
last circuit, before his honor Judge Nasu. 

Upon the trial, many points were raised, and the facts con- 
nected with them are fully stated in the record. But as the 
opinion of this Court turns upon one or two of those ques- 
tions only, it will be useless to advert to any facts but those 
relative to the points on which the case is here decided. 

Both parties claimed under one William Falls, who was 
seized in fee, and in 1818 conveyed in fee to John Dixon up- 
on the consideration as stated in the deed, of $500. At that 
time Falls was indebted to several persons, and he and Dix- 
on, who were brothers-in-law, stated that the deed was made 
for the purpose of preventing Falls’ creditors from selling the 
land, and of preserving it for Falls’ family. On the part of 
the plaintiff, evidence was also given, that the consideration, 
or pretended consideration was $500, as mentioned in the 
deed; but that it was divided into three instalments—one pay- 
able in five years, another in nine years, and the third in 
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seventeen years. On the part of the plaintiff there was then June 1839 
given in evidence a deed from the same William Falls to the oye vider 
lessor of the plaintiff for the premises in fee, bearing datethe 
2nd day of March, 1836, purporting to be made in-considera- . 
tion of $50; which sum was paid to said Falls, who then 

said that his reason for selling the land was, tHat he was poor 

and unable to go to law about it. 

On the part of the defendant evidence was then given, that 
the creditors of Falls at the the date of his deed to Dixon, 
had been all since satisfied; and that, at the time of the con- 
tract between the lessor of the plaintiff and Falls and the exe- 
cution of the deed in 1836, the premises were worth $25,000. 
The action was brought shortly after the lessor of the plain- 
tiff took his deed. On the part of the plaintiff it was contend- 
ed, that the deed to Dixon was fraudulent and void, as against 
his lessor. 

On the part of the defendants it was, however, contended 
that although that deed might be fraudulent as to creditors 
and purchasers, yet the plaintiff’s lessor could not take ad- 
vantage thereof, because he did not represent any creditor of 
Falls; and because he was fot a purchaser from him for a 
valuable consideration and bona fide. 

His Honor instructed the Jury “that if the deed from 
Falls to Dixofl was made to defraud the creditors of Falls, 
though it was good as against Falls himselfand all claiming 
under him as volunteers, yet it was void as to the creditors 
of Falls and as to purchasers from him, purchasing fora 
valuable consideration and bona fide, by force of the statute; 
that money was a valuable consideration; and that in com- 
ing to a decision of the question, whether the plaintiff’s les- 
sor had brought himself within the protection of the statute, 
they would take into consideration the real value of the land 
and the price given, and the circumstances attending the 
transaction : That the inadequacy of the price was not of it- 
self sufficient to deprive the purchaser of the benefit of the 
statute ; yet it must not be such an inadequacy as shows the 
price was merely colourable and merely intended to get rid 
of the first conveyance: That when this is the case, or when 
the transaction is accompanied by any other circumstances 


et 
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June 1839 shewing a fraudulent intent on the part of the purchaser, or 
Fallenwie a fraudulent combination between the purchaser and the 
der _ Seller to defeat the prior conveyance—in neither case can a 
i ws subsequent purchaser entitle himself to the protection of the 
al, Statute.” And in applying those principles to the particular 
case the jury was directed that “if they were satisfied that the 
price the lessor of the plaintiff paid was merely colourable, or 
that his purchase was made with a fraudulent intention, or 
through a combination with Falls to defeat the conveyance 
to Dixon, then the lessor of the plaintiff was not a bona fide 
purchaser for a valuable consideration within the language 
and meaning of the statute, and was not entitled to its pro- 
tection: That on the contrary, if they shoud believe that the 
price was inadequate, yet that the lessor of the plaintiff had 
purchased in good faith, hé was entitled to the “protection of 

the statute, and the deed to Dixon was void as to him.” 

The counsel for the defendants then moved the Court fur-. 
ther to instruct the jury “that if the price given by the les- 
sor of the plaintiff to Falls was greatly inadequate, or he 
purchased on speculation,-his purchase was fraudulent and 
not entitled to the protection of the statue against the deed 
to Dixon.” But his Honor refused the instruction prayed 
for, and repeated that before given ; and there was a verdict 
and judgment for the lessor of the plaintiff, and the defend- 
ants appealed, 

Badger for the defendants. * 

D. F. Caldwell, Alexander, Boyden-and Hoke for the 
lessors of the plaintiff. 


Rurrin, Chief Justice, after stating the case as above, pro- 
ceeded as follows: The counsel for the defendants contends, 
that the Court erredin laying down, inthe first part of the in- 
structions, that the deed to Dixon, if designed to defraud the 
ereditors of Falls, was void as against purchasers from Falls 
as well as against his creditors; and it is insisted that it was 
a prejudice to the defendants to leave the case to the jury up- 
on that erroneous and irrelevant proposition. 

But we think the judgment cannot be reversed on that 
ground. It is generally true, that deeds void by reason of 
bad faith, as to creditors, are also void as to purchasers.— 
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They are not, indeed void as to the purchasers, because they June 1839 
are so as to the creditors, but by reason of the bad faith,which Fullenwi- 
alike vitiates them as against both purchasers and creditors. der 
There may, perhaps, be instances in which purchasers would ne “ 
not stand on the same footing with creditors. Ifso,this cer- 4), 
tainly is not a case of the kind; for if the deed be fraudulent 

as to the creditors, it is so upon the grounds that the sale to '\'s } 
Dixon was merely colourable and in trust for Falls or his tht deeds 


— 





, .. ., void by rea- 
family, and that the consideration was never tobe paid, if son of bad 
we are to judge from the relation of the parties and the dis- creditors, 


tant periods to which the payments were deferred. Now, ae 


the same considerations would render the deed voluntary,and ers. bg 
not in- 


. . are 
so void as against a.subsequent purchaser under the Statute deed void as 
27th Elizabeth. See. 1 Rev. Stat. Ch. 50, Sec. 2. This is, ast, arehas- 
we think, whafhis Honor is, in fairness, to be understood to they - 


mean. Atall events, the supposed error, if committed -in ors, but by 
this case, worked no prejudice to the defendants, and there- (he ieufith 
fore furnishes no reason for setting aside the verdict. 
could do the defendant no harm, because, clearly, the deed as against 
was here as much void ucder the 27th Elizabeth against the ec oad 
one class, as it was under the 13th Elizabeth against the oth. tT)", 
er class of those persons. But furthermore, the defendants perhaps be 

° ° instances, In 
did not even contend that the deed was good against purcha- which pur- 


sers; but in #he instruction prayed by them, expressly ad-°™*r* 
mitted it to be void both as to creditors and purchasers, ar ot 
and relied only on this that the lessor of the plaintiff was with credic- 
not such a person as could claim the benefit of the statute for” 
the protection of “purchasers for money or other good consid- 
eration” —T he defendants cannot therefore complain that the 
Court accepted their own admission on this point. 

But upon the point on which the defence was placed, as 
just stated, the opinion of the Court is, that the law is for the 
defendants. Fifty dollarsis not such a consideration for 
conveying an estate worth $25,000, as will defeat a prior vol- 
untary conveyance. It is too palpably and glaringly defi- 
cient to amount to a purchase within the Statu'e 27th Eliza- 
beth; and so, we think, the jury ought to have been told.— 
They were, on the contrary, instructed that, notwithstanding 
the price was inadequate and greatly inadequate, they might 


13 
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June 1839 find that the transaction was or was not fraudulent, according 


Fallenwi- 
der 
v 
Roberts e 
al, 


tothe intent of the pasties; whether it was or was not merely 
to defeat the previous deed. Without reading the instruc- 
_ ions hypercritically, we understand them to be substantial- 
‘ly, that any sum of money constitutes a purchaser under the 
statute; and that the inadequacy of the consideration, how- 
ever great, will not, of itself, take the case out of the statute 
unless the jury shall infer therefrom, as a fact, that the sec- 
ond conveyance was a contrivance merely to defeat the first. 

In those opinions this Court does not concur. We think 
there are cases, and that the present is one of them, in which 
the inadequacy of the consideration alone, is sufficient to 
condemn the transaction, and strip from it the mask of a pur- 
chase: and that the Court ought so to have stated to the jury as 
a matter of law. 

The opinion of his Honor as to the effect of inadequacy of 
price was, probably, drawn from the doctrine, that an agree- 
ment cannot be set aside, as between the parties, merely for 
that cause. But the reason of that is, that, if one will, without 
imposition, distress or undue advantage, make a bad bargain 
with his eyes open, he must stand to it. His agreement is 
sufficient, because his interests alone are affected by it— 
The cases of his creditors, however, or persons claiming 
under a prévious conveyance from him, admitef a very dif- 
ferent consideration. ‘They fall within Lord Harpwick’s 
fourth class of cases in Chesterfield vs Jansen: that ofa 
fraud and imposition on third persons, not parties to the a- 
greement. ‘To the complaint of such third person it cannot 
be replied, that he cannot call the consideration petty, and 
inadequate, because he had assented to it. As against credit- 
ors and prior donees, the price must be sufficient in itself to 
sustain the deed, without the aid of their acceptance; for no 
such acceptance exists. ‘Then it is to be enquired, what 
price will put the statute in operation, or what inadequacy 
will prevent its operation 2 We think that a fair and rea- 
sonable price, according to the common mode of dealing 
between buyers and sellers, was meant by the Legislature ; 
and that at all events, no case is within the statute in which 
the purchaser cannot with a good conscience claim to hold 
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the estate upon the ground and for the sake of the price paid, June 1839 
and not merely upon the score of the vendor’s agreement; and |. ' 
. ad Fullenwi- 
that the present is not such a case. der 
. The term, “purchaser,” is not used in the statute in its tech- tenicie a 
nical sense, for one who comes to an estate by his own act, al. 
It is to be received in its popular meaning, as denoting ONC © he term 
who buys for money, and, as we think, buys fairly and of ‘purchaser’ 


is not used 


course for a fair price. Very soon after the act of Parliament in the stat- 
passed, the case of Upton v Basset. Cro. Eliz. 445, was de- p'¢ of 27th 
cided and by Judges, of whom some had assisted in framing ang 

s = sense, for 


the Act. It is there laid down that every purchaser ought one who 
comes to an 


not to have the benefit of the statute, nor even every one that 2). by his 
pays money, but only those who come to land upon good — a. 
consideration lawfully, and not without consideration, nor ceived in its 
by any indirect means. The case does not leave us at a = sis 
loss, what we are to understand by the expressions “without —— 
consideration” and “indirect means;’” for it proceeds imme- buys for 
diately to exemplify the principle laid down, by giving acase soy Ang 
wherein one madea voluntary conveyance, and afterwards an- — — 
other procured him, for £500, or “other petty consideration,” price. 

to sell unto him the land, worth £500 per annum; and it was 

held, that, although he paid money, yet he should not avoid 

the first conveyance. It is clear that it was then understood, 

as matter of law, that the act only extended tagsuch purcha- 

sers as gave a substantial price, or come in upon other good 
consideration, a narriage. When the consideration was 
pecuniary, a “ petty” sum, when compared with the value 

of the land—and the amount of a year’s rent was thus de- 
nominated—would not help a second over the head ofa first 
conveyance. In Doe v. Routledge, Cowp. 705, the same 

doctrine is found, yet more distinctly expressed. In that case, 

it was admitted by the counsel for the plaintiff that a consid- 

eration of five shillings—which he calls colourable or nomi- 
nal—would be bad; but he contended that £200 could not be 

deemed colourable only, and as the statute did not require the 

full value, that the sum of £200 was sufficient to place the 

second surrender before the first; which was purely and en- 

tirely voluntary. But the Court held otherwise. Lord 


MANsFIELD Called the second transaction “a gross fraud and 





284 IN THE SUPREME COURT 


Jane 1839 no purchase at‘all;” and said that it could not set the former 
rullenwider 1°84 aside. Now, vghy was that no purchase at all? Not 
v for the want of a valuable consideration, if money simply be 
= berts et such a consideration within the statute; for the £200 was ac- 
tually paid, and there was no circumvention of the settler. It 
was the inadequacy of price, singly—a property worth £2000, 
sold or pretenged to be sold for £200: There was nothing 
else in the case but the disparity of the consideration. The 
words of Lord Mansr1evp are, “ the consideration of £200, 
compared with the real value, shes it-to have been no pur- 
chase at all, but a gift.” To make a purchase within the 
statute, he declares it must be a bona fide transaction, and “a 
fair purchase in the understanding of matikiud;” which, from 
the context, obviously means an honest purchase at a fair 
price. Mr. Justice Aston, admitting that the full value 
need not be given, says that purchase was by no means fair; 
and for that relies on the same ground of inadequacy of price, 

and on that only. 
- The same rule prevails in equity, where what is called a 

The same ‘ 5 

rule pre- gross inadequacy of price is always fatal to the alleged pur- 
aareed chase. ‘I'his is not on a ground or, doctrine peculiar to the 
law with re- Court of Equity, but is founded on the statute as interpreted 
no at law, and for that reason, adopted in equity. In Metealf 
ting aside v. Pulvertoft, 1 Ves. and Bea. 183, it was ingisted that the 


voluntary or 


fraululent party was not a good purchaser to defeat a previoys gift, be- 

nveyances t 

under the cause, he gave only one third of thevalue; and Lord E:pon 

“y 7 FE not only expressed his assent to that proposition, but founded 
his assent upon the doctrine as established at law, and cited 
to that purpose the case of Doe v. Louiledge. 

The principles established by the cases refered to are in- 
consistent with some of the opinions delivered by his Honor, 
and shew that at least in refusing the instructions, last 
prayed for by the defendants, there was error. 

It is indeed wonderful, under the instructions given, if un- — 
derstood as favourably for the plaintiff as their terms will ad- 
mit, that the jury could have found the verdict given in this 
case. We cannot conceive how any one, at all conversant 
with the motives and dealings of mankind, could look at this 


transaction as being any thing else but a gift, under the simu- 
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lated appearance, or, rather, the assumed and unmerited name June 1839 
of a sale; or doubt that the price wasgnot the real induce- 


Fallenwi- 


ment with Falls, but only to give colour to the transactiun. der 


Roberts 6 
al. 


We should suppose that the jury had drawn conclusions 
from the instructions not contemplated by his Honor, were it 
not that the verdict was allowed to stand. Thence it is to 
be prestumed, that it was approved by the Cgmrt; and if so, 
then the instructions were, in our opinion, erroneous, not on- 
ly as they were understood by he jury, but as they were 
meant to be understood. 

We think clearly, that the jury was misdirected, when told 
that inadequacy of price, of itself, was not in any case fatal to 
the transaction, as preventing its being a purchase within the 
statute; and also that the Court erred in refusing to direct the 
jury that a “ great inadeqnacy of consideration” was thus fa- 
tal. Ifthe jury had been so adviscd, the result of their de- 
liberation’ must have been different from what it was, With 
the error of the jury, so far as it is exclusively theirs, this 
Court cannot deal; but so far as it was, or might have been 
induced by the Court, it is our uty to correct it.’ In our o- 
pinion it ought to have been laid down as the rule of law, 
that if the consideration was grossly and manifestly inade- 
quate, it was not a good purchase; but that, to constitute such 
a purchase, good faith and a fair price are regtisite. 

We gofurther and say that, in our opinion, the Cour: might 
have safely said, and theréfore ought to have said, that the 
plaintiff, in this case, was not a pucchaser within the statute. 

Against such a direction as this last, it is urged, as ithas of- ae 
ten been before, that fraud and good faith are questions of grod fa th 


intent, and, therefore, proper for the jury, whose province it ty na ww ang 
is to look into the mind and heart. The correctness of the oF stent, * 
proposition, as a general one, is not controverted; but we pete 
think it is not t be carried to the absurd extreme of cutting whose pr 
off the Coort from drawing from admitted facts any infer- yine*i\'*° 
ence, however consonant to reason and necessary it may be. a 
We have seen that upon this very question, the Courts both thie propo. 
of Law and Equity, have laid down rules, as laws for theo v9 wee 
parties; and in the same or similar cases it ought again to be <j! '0 he 


done. ‘This very case is an instance of the mischief of leay-tréme of 
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June 1839 ing at large to the jury a question of this sort, on which to 


Fullenwi. 8°Me extent at least,@ind to most, if not all useful purposes, a 
der certain rule can be propounded as matter of law, applicable 


with unchangeableness to all similar cases. It is no objec- 
tion to this, that no rule can be laid down which will be de- 


- ;,cisive of every case. However much it may perplex the 
t . . . 
the ceart. mind to ascaile beforehand to trace the precise line of de- 


from draw- . : : 
ing fromad. arcation between the provinces of the Court and jury so 


mitted faets that in every case each body may perform its appropriate 


any infer- 


ence, howe- function, yet that ought not to prevent its being done in any 


nant to rea. c28e; and as far as it is practicable to lay down a rule as that 


son or ne- of the law, it ought to be done. At all events, we have no 
cessary it 


ad 7 difficulty in excluding this plaintiff trom the protection of the 
courts have Statute. The price paid by him will not entitle him to su- 


lai down persede a former alienee, on the ground that such former a- 


laws for the lienee paid nothing. If the same thigg cannot with strict 
arties u . . . . . 

on dou truth be said of him, it certainly may, that he paid nezt to 
mento nothing; and that, in reason and law, is the same thing in 


price na respect of those merits around which the sfatute meant to 


v 
Roberts et 
al. 


purchaser a ¢ ‘ 
under the Place a safé-guard. This power of the Court is not a novel 
ryt" assumption, nor can it prove practically dangerous or incon- 


Eliz; 
a venient. There will be differences of opinion as to the val- 
This power 


of the court ue Of estates; also opposing evidence as to the price paid or 


rel assump. agreed to be paid, and much allowance is to be made for the 
tion, n illi 

poy pl unwillingness of many men to lay out money unless they get 
practically a bargain, and likewise for their reluctance to purchase what 


Jangerous . . i 
or ‘conve iS Claimed by another and canrot be got by them without the 


or inconve— 

nient-There trouble and expense of litigation. These are all proper con- 
ferences of siderations to be left toa jury andto be weighed by them, un- 
to the value der proper information at the same time as to the law. We 
op aa A do not attempt to enumerate the cases in which the Court 
i gevidence should pronounce on the sufficiency of the <onsideration, nor 


as to the 


price pad undertake, in anticipation, to say, how much less than the 


oe, , Value will in every case be deemed inadequate. We think, 
much allow indeed, that the statute did not mean that a donee should be 


-ance is to : . 
be made for disturbed unless by one who gave a solid price and sucha 


acm ge one as shews that he bargained for and thought he was buy- 
many men ing the land itself, and not the chance of gaining it at law. 


to lay out ee 4 ‘ 
money un- But it is easier and more discreet to confine ourselves to say- 
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ing what will not do, as the cases arise, and not go beyond June 1839 
adjudged cases in laying down rules a griori. : 
sa - Fullenwi- 


Certainly, we think, the Court will not enter intotheques- = der 
tion of the inadequacy of consideration, as per se vitiating Roberts — 
the sale, unless it be piain and great, or gross, as it is com- al. 
monly called, We have seen that in Upton v. Basset ay. 

? : : ess they get 
year’s income was called a petty and inadeqfaate considera-a bergen. 
tion. In Doe v. Routledge, one tenth part of the value for their re. 
would not sustain the conveyance. In Metcalf v. Pulver- ond ™ 


toft, Lord Expon thought one third of the value too little; what is 


: , laimed b 
and so should we also think. Prices may range between the ate & 
extremes of what close men would call a good bargain OD gor by om 
ore hand, and a bad or even a hard bargain on the other, and —— —- 


the law may not interfere. , But when such a price is given, expense of 

or pretended to be given, that every body who knows the es- — 

tate, will exclaim at once, “why, he has got the land for!! _ proper 
\ considera- 


nothing,” the law AWwould be false to itself, if it did not say tions to be 
sternly, and without qualification, to such a person, that he onic 
had not entitled himself to the grace and protection of the yeished by 

em,!under 


statute. It is obvious, that there is no morality to vindicate proper _in- 
the attempt on the part of a donor, to defeat his gift by a sale meet - 
for even'a full price. Yet itds acknowledged, that another tim¢*s '° 
may lawfully purchase from him and may hold, provided he 

be really a putchaser. Now; to make him such, it would 

seem clear thatshe must give such a price as thereby to cre- 

ate a conviction in an honest mind, that the former donee 

ought to give up the land, or be deprived of it, rather than he 

should lose the money paid. Now, can that be said in this 

case? No, It is to be remembered, that no facts are left in 

doubt here. ‘The value of the land and the price to be given, 

are admitted by the plaintiff or proved by his own evidence; 

and it thence appears, that the consideration was just one 

five hundreth part of the value. Surely, that consideration 

is so utterly and enormously inadequate as to make it a pal- 

pable fraud to attempt, under the pretence of it, to defeat a 
previous deed. How could the lessor of the plaintiff contend 

with a creditor of his bargainor? Suppose Falls to have been 

indebted in the sum of $25,000: and to have sold this estate 

—of that value—for this pitiful sum of $50. Would it re- 
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quire a moment's thought to arrive at the conclusion that 
such a sale could nqgstand against the'creditor’s execution? 
Why? Because,the sale was not one-for the value; nor for 
a sum that could be mistaken for the value by the parties or 
any one else, or could be called so With a serious face. This 
case stands upon precisely the sathe reason; for he who is 
deemed, a pugaser or a volunteer in the one case, must bear 
the same character in the other. * 

It is a mockery for the plaintiff to set up his lessor as a 
purchaser. 'The consideration is so very diminutive, so near- 
ly nominal, as not to give even a celor of fairness to the 
transaction, as a purchase of the land. It would hardly pay 
for a ticket in a lottery for it, on any common scheme. It is, 
to the purpose now un er*discugsion, the same as five shil- 
lings or a pepper corn. Each will make a conveyance for- 
mally sufficient as between the parties.to it. But, neither 
will do, to turn that conveyance, whiclf 4 really a gift, into 
a purchase, to the prejudice of third persons. ‘ 

The judgment of the Superior Court is versed and a 
wenire de novo directed. * 


ae e 
Per Curiam. » Judgment Rvemged. 


4 


> 
%s 


Sei, 
2 Me 
* 
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DEN ON DEM. OF DANIEL MURRAY et al. os. ANDREW June 1839 
© SHANKLIN. @, — 


The possession of a vendee, taken under a deed from an infant, whether 
that deed is to be considered as void, or voidable only; *is adverse to 
the infant, (and much more is such the case where the deed has been 


executed by she infant jointly with others ;) and the infant cangot, after 
he comes of age. convey a Valid title to the land, #: such adverse 

' possession continues. e . 

Where an infant executed a deed for land, by signing, sealing and deliv- 
ering it, and after he came of age, endorsed on it, -I have signed the 
within deed for the expressed purposes; and with the desire to ratify 
the same, I hereuntg affix my hand and seal,” and after signing and 
sealing the endorsement, delivered the instrument to the vendee again, 
it was held, that if the deed were absolutely void in the first instance, 
it was rendered valid by the re-delivéty, ‘and if only voidable, the en- 
dcrsement under the hand and®seal of the vendor, was a proper act of 
confirmation. 


EsEcTMENT, trip? before his Honor Judge Saunpers, at 
Hyde, on » Spring circuit of 1838. 

Peter Se died seized in fee of a tract of land, situate 
on Mattamuskee' e, in Hyde county, and the same des- 
cended" to gif? sleds law, of whom Reuben Berry, John 
Berry, Rachel Berry and Levisa Berry were part; to whom, 
as representing a deceased parent,6ne undivided fourth part 
of the Sermon ¢ract of land belonged. Such proceedings 
were had by th@fleirs of Sermon, that partition of the des- 
cended land was made between them by the judgment of the 
Coun rt, in which’ one fourth part of the whole tract © 
was la ff and allotted as the share of the said Reuben, 
John, Riickel and Levisa together; and they entered into the 
said share or lot, containing sixty-six acres, as tenants with 
each other of thagJot in fee. Being thus in possession, the 
said Reuben, John, Rachel and Levisa Berry, on the 5th day 
of March, 1831, sold for the sum of $1000, and conveyed 
jointly, by their deed of bargain and sale, to the defendant, 
Andrew Shanklin, the said ‘Jot, and one fourth part of the said 
tract of land in fee simple, with general warranty. 'There- 

‘upon the defendant took possession, and placed a tenant on 
the land, who has exclusively occupied it ever since. 


When the deed to the defendant was executed, Levisa Ber- 
14 
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June 1839 ry, one of the bargainors, was an infant. She attained full 

aie aal age on the 28th dayg@f November, 1834, and on the Ist day 

vy of December, 1834, she, in consideration of $200, executed a 

Shanklin. deed of bargain and sale to Daniel Murray, for one undivided 

fourth part of the said lot of land, éontaining sixty-six acres, 

in fee. On the 28th day of November, 1834, the defendant 

caused to be xgritten on the back of the deed made to him and 

bearing date the 5th of March, 183}, an instrument in the 

following words, to wit: “I do acknowledge that I have 

signed, by making my mark, the within deed for the express- 

ed purposes; and with the desire to ratify the same, I hereunto 

affix my hand and seal:” which instrument she, the said Le- 

visa, in January, 1835, executed by signing and sealing; and 

after being duly attested, -#he delivered both of the said in- 
struments to the said Shanklin agains 

Afterwards the said Levisa Berry filed against Andrew 
Shanklin her petition for partition, in witch she claimed one 
fourth part of the said tract of sixty-six acres, and prayed to 
have it laid off to her in severalty.’ In that suitthe defendant 
pleaded that the petitiéner was not tenap®ingcommon with 
him, but that he was in the actual ad . plagssiof of the 
whole tract, and had the sole sgisin t The Court stay- 
ed the proceedings thereiff until the petitioner could bring an 
ejectment to establish her right to the possession; and there- 
upon the present action was brought in May, 1837, upon the 
several demises of Levisa Berry and Daniel Murray. 

On the trial, the defendant coritended that the plaintiff 
could not recover on the demise of Murray, because the deed 
to him was void by reason of the adverse possegsion under 
the defendant, when that deed was executed. The defend- 
ant also contended, that the plaintiff could.pot recover on the 
demise of Levisa Berry, because her title was divested by her 
two deeds to the defendant. 

There was a verdict for the lessors of the plaintiff, subject 
to the opinion of the Court on the two points stated, with lib- 
erty to set aside that verdict, and enter one for the defendant, 
if, in the opinion of the Court,’the law was for the defendant, 
on the facts stated. The Court pro forma gave judgment 
for the lessors of the plaintiff, and the defendant appea‘ed. 
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Devereuz for the defendant. June 1839 


Badger for the lessors of the plaintifi® a cy a 
Rurrin, Chief Justice, having stated thé case as above, Shanklin. 
proceeded as follows: We think the judgment must be re- 
versed and verdict and judgment entered for the defendant. 
It is not stated on which count the plaintiff hag judgment in - 
the Superior Court; but we.do not deem that Thaterial here, 
as in our opinion, both points raised are in favour of the de- 
fendant. : 
The deed to Murray is null, because it was executed by a 
person out of possession of the land conveyed. ‘The actual 
possession, it cannot be denied, was in Shanklin’s tenant; and 
prima facie, therefore, Levisa Berry was not in possession. 
But it is said, that the possession of Shanklin is her possess- 
ion, because he entered rightfully under her by force of her 
voidable deed: Thag#he entry and possession must be taken 
to have been aéeording to the title, and therefore could not be- 
come advers@g her, from whom it was derived by such an 
instrument: be true that the eharacter of a possess- 
ion is often to ths oe to the title under which 
it was acquired; as ion of one tenant in common, 
though in the sole enjoyment, is the possession of his breth- 
ren. But the possessionof one tenant in common is not ne- 
cessarily that of Jnis compaftions. It may become adverse; 
and is, in fact and law, rendered so by an actual ouster, or by 
such other circumstances as shew clearly that he denies the 
right of his companion and holds for hims@lf exclusively. 
Adverse possession, indeed, is constituted by an actual ex- 
clusive possession, taken or held with the intent to put or 
keep out all oth The title which the party has, is not,gAdveree 
theréfore, decisive of thie character of the possession; for fre- a, 


quently, that is to be inferred more from the title which the tat’ exelu- 
deed under which he claims purports to convey, than from Sion taken” 


that which it really does convey; as if one tenant in common, (held with 


for instance, convey the whole tract, and the alienee enter put or = 
allo 


and remain in possession seven years, he acquires title to the ers. The t= 
whole tract under the statute of limitations; and consequent- ‘le which 


ly his possession was adverse to the other tenants in common as, is not, 
throughout. Burton v. Murphy, No. Ca. Term R. 259. " 
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June 1839 A possession taken under a deed in fee made by an infant, 
xarray et at 2!though the same be"voidable, is not therefore to be deemed 
vy a possession of or for the infant, but is that of the actual pos- 
Shanklin. sessor. If it were not so, the statute of limitations never could 
decisive of Operate when the conveyance was by an infant, because the 
a possession could not be adverse, But, in truth, every vendee 
possession; in fee’takes possession adversely to his vendor as much as to 
. for frequent : : 
-ly that istoother persons. ‘The possession of one, who has a particular 
pada mony estate, is subservient to the title of him from whom it is de- 
the it. rived, and cannot be deemed to have been adverse during the 


deed uoder continuance of his,estate. But when an owner professes to 
ic ° . . 

claims pur- convey all Jhis estate to his vendee, and the latter enters, he 
poris to vo” does not hold tH® possession any more than he does the title, 


-vey, than 


from that for the vendor, frgm whom he derived both. A sale by an 
ally dees infant, whether his deed be void or voidable as a conveyance, 
eonv¥+ js not'an exception to this principle, Thereis no reason why 
it sould be. ‘The question is, quo animo tle vendee took 
possession; and surely that is clearly evinced bygthe purport 
of the conveyance under which the poss@ssion was taken. 
The vendee may not indeed have knowritof tip infancy; but 
whether he did or not, it is certain id not enter for his 
vendor, but for himself exelusively,,and consequently, a- 


- 


gainst all the world, including his vendor. 

* But this case is still stronger agaifist the plaintiff on this 
point, sfeing that the deed, under which the defendant 
claims, is not from L. Berry,alone, but frem her and three 
others, and doesnot purport to convey their several undivi- 
ded shares as 4enants in common, but to convey the whole 
jointly. ‘The possession of the defendant taken under this 
deed was unquestionably adverse to the three other bargain- 
ors; and why is it not as againstthe fourth? Each one con- 
veyed the whole tract; and against each and all of them, ~ 
therefore, the vendee claimed the whole. <A possession taken 
under such a claim must be deemed adverse. 

Hence, we think the deed to Mr. Murray is void. That 
being so, there was nothing to interfere with the power of the 
lessor of the plaintiff, L. Berry, to re-deliver her deed to the 
defendant, if void, or to confirm it, if voidable. The state of 
facts renders it unnecessary to determine whether the deed of 
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bargain and sale of an infant be void or voidabie. If void at June 1839 
first, it may be delivered a second time aé was here done. Co, 
Lit. 48, Shep. Touch. 60. It is true, that if it be voidable 
only, a second delivery after full age is ineffectual, because 
the first had some legal operation, and is therefore irrevoca- 
ble. But, if it be voidable, it admits of confirmation in some 
way, and if in any, it must be by the executioff of an instru- 
ment of equal solemnity with the original instrument. The 
party after full age, by her deed on the same paper, re-ac- 
knowledges the first instrament, and expressly ratifies it. ° 
This comes up to the requsition, of Lord ELLENBorovex, in 
Baylis v. Dineley, 3 Maul and Selw. 482, and must amount 
to a confirmation, if the instrument admits ofa ng menge 
as every voidable act or instrument necessarily does. 
whatever way it be taken, therefore, the defendant has Os ti. 
tle at law. 4 , 

The judgm@gt must be reversed and the verdict set aside, | 
and a gaat for the defendant and a judgment ac- 
cordingly. yim 

Per Cong * Judgment reverséd. 


* 


WILLIAM J. INGERSOLL vw. NICHOLAS M. LONG. 


The act of 1827,.1 Rev. Stat. ch. 13, sec. 11, making'the endorsers of 
negotiable notes liable as sureties, applies in those cases only where 
not only the endorsement in question, but all the antecedent endorse- 
ments (not expressed to be without recourse) have been made within 
this State. 


This was an action of Assumps1tT, Submitted to his Hon- 
or Judge Saunpers, at Northampton, on the last Fall cir- 
cuit, upon the following statement of facts as a case agreed: 

“On the 7th of February, 1837, William K. Paulding, of 
Greensborough, Alabama, made, at that place, his promisso- 
ry note to Benjamin G. Sheilds, for $3,168, negotiable and 
payable at the Branch of the Bank of the State of Alabama, 





294 


IN THE SUPREME COURT 


June 1839 at Mobile, on the first day of January, 1838. This note 
Ingersoll was afterwards endorsed in blank by Sheilds, the payee, at 


Leng. 


the said Greensborough, at which place he was a resident, 
and passed with such endorsement, in Alabama, to the de- 
fendant, Long, for a full and valuable consideration by him 
paid therefor: And the said Long afterwards, being in Hali- 
fax, North Carolina, where he resided, passed the same to 
John D. Amis, with his endorsement in blank, and for a val- 
uable consideration. Amis being a citizen of Mississippi, 
carried out the note so endorsed, and passed the same to one 
H. W. Carter, Cashier of a Bank in Columbus, Mississippi; 
and by him the note was endorsed and sent to the plaintiff, 
cashier of a Bark in Mobile; and the said Carter filled up 
the previous endorsements before transmitting the said note 
to the plaintiff, by whotn it was received in Mobile on the 
10th of January, 1838, enclosed in a letter of Carter’s, dated 
the 21st of December, 1837. On the 31st of, January, the 
plaintiff presented the note at the Bank in Mobije, at which 
it was made payable, and demanded payment; which being 
refused, he caused the same to be protested by notary pub- 
lic, who the same day put notices ef, the dishonor of the 
note ir the post-office directed respectively to the first, second 
and third endorsers at their several places of residence.”’ 

The plaintiff sought to recover of the defendant, on his 
endorsement, the principal and interest of the said note, as a 
surety of the maker—and it was agreed, that if the defend- 
ant was, in the gpinion of the court, liable, then judgment 
should be entered for the plaintiff for the sum of $3,168 with 
interest from the 7th of February, 1837. If the court should 
be of a contrary opinion, a judgment of nonsuit was to be 
entered, It was further agreed by the parties, that the law 
merchant, as adopted by, and making part of the law of Eng- 
land, was the law of Alabama. His Honor, upon this case, 
being of opinion in favor of the plaintiff, gave judgment for 
him, from which the defendant appealed. 


Badger for the defendant. 
No counsel appeared in this court for the plaintiff. 


Gaston Judge. If this case come within the operation 
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of our act of 1827, 1 Rev. Stat. c. 13, s. 1i, the plaintiff is June 1839 


Ingersoll 
v 


entitled to judgment, but if it do not, then accomding to the 
. agreement of the parties, there must be a judgment of non- 
suit. We have heretofore had cause to regret that the stat- 
ute in question, was expressed in such general and obscure 
terms as not to afford to those whose duty it is to execute 
the law, the means of knowing with certainty. the intention 
of the law-makers. We feel the same regret on this occa- 
sion, because in regard to the matter now before us, there is 
at least equal danger of-mistaking that intention. 

Before the passing of the act of 1827, the law implied from 
the endorsement of a negotiable note an engagement, from 
the endorser, similar to that which the law of merchants im- 
posed on the drawer of an accepted inland bill of exchange. 
He engaged that the maker of the note should pay it, if pre- 
sented at the time and place when the same was made paya- 
ble; and if the maker made default, that he would pay the 


same if notifiéd of that default, and required to make pay-The oj. ct 


ment withoit delay. We have held, Williams v. Irwin, 3 of the set of 


Dev. & Bat. 74, that the object of the act in declaring the Sta. ech 13 


endorser liab rety, was not to bind him as though he ayy 


had signed the note With the maker as surety—not to make erser of a 
negotiable 


him liable to the endorsee, if the endorsement were made note liable 

i j i : M £ . ' , 
without consideration——nor to deprive him of the protection aly Sl 
bind him as 


which the acts of limitation had extended to endorsers—but .cugh he 
simply to change the engagement which the law theretofore had _ signed 


: : ° t 
implied from an endorsement not expressed to be without re- with the 

F mak 
course into an engagement to pay the note to the holder, at pire, — not 


all events, if the makes did not pay it. In coming to this tomal on 


conclusion, we did not advance any pretension to deny ope-endorsee if 


i } j i the endorse- 
ration to the statute where it was productive of absurd con- jer vine 


sequences; but in the construction of vague terms, we consid- ™ade with- 
out conside- 


ered ourselves bound to presume that the Legislature intend- ration; nor 
ed nothing plainly repugnant to justice and public conveni-\° “Pre 


ence. Our purpose was to give full operation to all that eg 


‘Legislature willed; but, at the same time, not to intend, from sets of i 
ee ° 10) 
an affected or superstitions veneration for the semblance of extended to 


their will, that to have been enacted, which we believed gwlomerss 


they did not mean to enact, and therefore, in fact, had not - Sa 
. . ° . en; 
enacted. Their meaning was the whole end, aim and object ment which 


of our enquiry. 


Long. 
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June 1839 Pursuing the present investigation in the same spirit, I 
ingeeell think that we shall be brought to the conclusion, that the act 
vy Of 1827, does not operate upon an endorsement, where it 
Long. cannot operate upon the preceding endorsements. The en-— 
the law Gorsement of a note, previously negotiated without the State, 
theretofore is not,in the opinion of the court, distinctly embraced with- 
—_— en- in the words of the act, and was not within the view of its 
pontoon makers. The language of the enacting clause is, “that 
ed to be where any bill, bond, or promissory note, made negotiable by 
rinse into the act of 1762, entitled &c., or by the act of 1786, entitled 
coun Oro &c., shall be endorsed after the first day of July next, such 
the note to endorsement, unless it be otherwise plainly expressed therein, 
ap holder shall render said endorser, or endorsers, liable as surety or 
ifthe maker sureties, to any holder of such bill, bond or promissory note.” 
It is admitted that-the act has no operation, and was intended 
to have no operation on an endorsement made out of the State; 
but that such indorsement was left to take effect according 
to the cnstom of merchants, or the law of the particular State 
in which it was made. “ The act, therefore, isto receive the 
same construction, as if, in words, it had said “where any 
bill, bond or promissory note, made negotiable, &c., shall, 
after the Ist of July next, be endorsed within the State.”— 
Upon the words themselves, it would seem that the Legisla- 
ture had before them, as a subject of legislation, the case of 
a note, bill or bond, to which antecedent acts had. given the 
character of negotiability, but which had not yet been nego- 
tiated. While proceeding to declare the engagement which 
the endorsement of such an instrument should create on the 
part ot the endorser, and contemplating directly the first en- 
dorsement only ,it occurred to them, before their purpose had 
been finally declared, that, as every endorsement was like 
the drawing of a new bill, whatever liability was made to 
attach to the first endorser, the same, of consequence, extend- 
ed to subsequent endorsers; and thus, although but one act 
of endorsement is mentioned in the body of the act, the words 
“or endorsers” were inserted after endorser, and the words’ 
“or sureties” added after surety. Andthis view derives some 
support, or perhaps illustration rather, from the title of the 
act, where, although the word “endorsers” is found, the word 
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“surety,” in the singular, remains yet unaltered. - Borrow- June 1839 
ing every ray of light we can get, to help us on to the object lagenell- 
of our search, we find something in the proviso attached’to ~ y 
the enacting clause, not altogether useless. The proviso is 10mg: 
in these words; “Provided that nothing herein contained 
shall apply, in any respect, to Bills of Exchange, whether 
Inland or Foreign.” Now, it is certain that nothing therein 
contained, could apply to bills of exchange, whether inland 
or foreign, simply because neither of them were within the 
words, nor by any interpretation could be brought within the 
purview of the enacting clause. The act of 1762 made 
promissory notes, for the payment of money, assignable by 
endorsement in like manner as inland bills of exchange 
were by the custom of merchants in Engiand; and the act 
of 1786 made bills, bonds or notes, under seal, for the pay- 
ment of money, transferable by endorsement, as notes called 
promissory or negotiable theretofore were. The insertion of 
the proviso, so'wholly inoperative as an exception, while it 
shews an uniisual want of precision in the act, is, at the same 
time, indicative of an intent which cannot well be reconcil- 
ed tothe swe@ping operation which the plaintiff asks for 
from its enacting words. Notes, after they have been put 
into circulation by endorsement, acquire, by positive enact- 
ments, the qualities of inland bills of exchange; and this ex- 
treme legislative solicitude that their enactments should not 
be extended to inland bills, is hardly reconcilable with the 
idea that they were meant to operate upon what had, to most 
practical purposes, acquired the properties of inland bills.— 
It strengthens the belief that the subject which alone was 
intended to be regulated by the act, was the circulation of 
negotiable paper among our own people. 

The Court holds, therefore, that the terms of the enactment 
are not so precise and unequivocal as not to leave fair room 
for doubt, and to call for explanation; and if so, the results of 
the one or the other exposition are very fit to be considered in 
determining the intent of the law-makers. These justify, as 
the Court thinks, the conclusion that the act applies in those 
cases only, where not only the endorsement in question, but 
all the antecedent endorsements (not expressed to be without 


15 
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June 1839 recourse) have been made within the State. The act makes 


Ingersoll 


v 
Long. 


~ the endorser liable to the holder as a surety—that is to say, 


liable on failure of the maker to pay, and that without demand 
on him or notice to the endorser. In applying this strong en- 
actment to the first endorser on a note, wherever made, if first 
endorsed here, it is to be remarked, that while the law implies 
this engagement, it preserves for the endorser the rights and 
remedies of a surety. If the endorser has to pay the note, he 
has a direct recourse against the principal, who is absolutely 
liableto him. So in applying the enactment to the next en- 
dorser, the very act which makes him surety, gives him all 
the rights of asurety as against the priorendorser, while by the 
general law he has them against the maker. But if the act 
be so expounded as to hold a second or any subsequent en- 
dorser responsible as surety to the holder, while by law he 
cannot hold those primarily liable on the note as principals 
or responsible absolutely to him, then we attribute to the act 
the absurdity of implying the obligations of a surety where 
they do not exist, and where the law cannot give, the correl- 
ative rights of a surety. 

The injustice of such a construction cannot be better ex- 
emplified than in the case before us. It is a principle of nat- 
ural equity, that no man shall hold another bound to an en- 
gagement made in aid of, or as surety for, another, when by 
his own conduct he deprives the person thus liable of the 
means of indemnity from his principal. This principle does 
not reqnire that there should be generally imposed on a cred- 
itor, who has two bound to him, the obligation of active dili- 
gence against the one primarily liable; for it is not usual for 
the creditor to have in his hands the control over the surety’s 
means of redress. Usually, therefore, he is not charged with 
the care of the surety’s rights. But when these means of in- 
demnity are wholly in the creditor’s hands, it would shock 
good faith topermit him, either through wilfulness or neglect, 
to throw them away, hold the surety nevertheless bound, and 
impose upon him irretrievable loss. Capel v. Butler, 2 Sim. 
and Stewt. 457. By the neglect of the plaintiff in not pre- 
senting this note to the maker for payment in reasonable 
time—which presentation could be made only by him or 
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those whom he represents—the first endorser on this note, June 1839 
who had guaranteed the defendant against its dishonour, is 
forever discharged. Can it be just that the plaintiff, who has ~° y 
as effectually taken from the defendant this guaranty as if he Long. 
had in terms released it, should enforce the payment of the 

note from the defendant? 

It is also unreasonable to attribute to the Legislature an 

intent which in general would make the act operate une- 
qually against our own citizens. We know that the custom 
of merchants obtains generally if not universally elsewhere 
with respect to the endorsement of negotiable notes. If an 
endorsement of a note in North Carolina is to be construed a 
peremptory engagement, while all the previous endorsements — 
thereon are special only—-the consequences to our citizens 
would be disastrous. ‘T'he legislature had no such purpose. 
Their enactment was intended to apply in a case where they 
had legislative cognizance of the entire subject matter—the 
negotiation of the note from the first—and giving it any oth- 
er construction, would iavolve absurd, unjust and impolitic 
consequences—and fix that for law which they did not intend 
to be law. 

It maybe said, that although this harsh construction should 
prevail, it would be in the power of an endorser to escape tljé ~. 
severe enactment, by,specially providing in the endorsement, 
that he would not be liable to any subsequent holder of the 
note, unless demand should be made of the maker and notice 
of the default given to him without delay. Perhaps—prob- 
ably—the observation is correct, for although doubts have 
been entertained how far a man can specially limit the nego- 
tiation of an instrument (to which the law had given the char- 
acter of general negotiability, of late,) this has been allowed to 
a qualified extent. But supposing the suggestion to be un- 
doubtedly correct—and that by the exertion of unusual cau- 
tion a citizen might save himself from the absurd, nnjust and 
impolitie consequences likely to follow from the transaction— 
this'would indeed afford room to hope that such consequen- 
ces would not universally result from it—but they do not ve- 
ry materially affect the enquiry whether the legislature in- 
tended a rule which would ordinarily lead to such conse- 


Ingersoll 
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June 1839 quences. Besides, such special ond minute stipulations as 
“———— to the effect and character of an endorsement, would be very 
inconvenient in practice, as affecting the circulation of nego- 
tiable paper, and leading to endless disputes whether the pre- 
cise degree of diligence stipulated for in the several endorse- 

ments had been observed. 
Upon the whole, it is the opinion of the Court, that the 
‘ judgment rendered below is erroneous and ought to be re- 
versed, and that on the case stated there ought to be judgment 

of non-suit. 


Per Curiam. Judgment reversed. 


DEN ON DEM. OF ANDREW BELFOUR’S AND STEPHEN 
HENLY’S HEIRS v. JACOB DAVIS & ZACHARIAH NIXON. 


A tenant cannot, by merely ceasing to pay rent to his lessor, and paying 
it to another person, change the tenancy so as to enable himself to dis- 
pute the title of his landlord in an action of ejectment by the latter to 


6 e O54 7 regain the possession. 


~~~ One who is admitted to defend in an action of ejectment with, or in the 
stead of, the tenant in possession, cannot set up any-defence which is 
forbidden to the tenant. He stands with, or in the place of the tenant, 
and is entitled to his rights and subject to his disadvantages. Hence, 
if the tenant cannot dispute the title of the plaintiff’s lessor, because it 
appears that he occupied the land as his tenant, the person claiming to 
be landlord and admitted to defend as such, will also be precluded 
from disputing such title. 


This was an action of ExyECTMENT for two tracts of Jand, 
adjcining each other, and containing, the one 416 acres, and 
the other 100 acres, tried at Randolph, on the last circuit, be- 
fore his honor Judge Sette. 

The material facts of the case were, that G. Mullenex was 
seized of the tract of 416 acres in fee, and in 1810 contracted 
to sell it to Jesse Nixon, who entered and paid the purchase 
nioney, except the sum of $40, but never took a conveyance. 
In 1815, Stephen Henly and Andrew Belfour, who were the 





OF NORTH CAROLINA. eS a 


uncles of Jesse Nixon; and, as his sureties, had paid large Je 1839 
sums of money for him, paid that residue of the purchase mo- Belfour & 
ney to Mullenex; and he then executed the deed or instru- Henly’s 
ment hereinafter mentioned, bearing date the 12th day of ** ’ 
Juue, 1815. It begins thus: “This indenture, made this, Davis and 
&c., between G. Mullenex, of the county of Randolph, &c., Niza. 

of the one part, and Stephen Henly and Andrew Belfour, 
both of said county, of the other part, witnesseth, that the 
said G. Mullenex, for and in consideration. of the sum of 
$365, to him in hand paid by the said Stephen Henly and © 
Andrew Belfour, the receipt, &c., hath granted, bargained 
and sold, apd doth grant, bargain and sell unto the said Ste- 
phen Henly’s and Andrew Belfour’s heirs and assigns for- 
ever,” the tract ofJand in question; and it then proceeds, “to 
have and to hold, the same, with the appurtenances, unto the 
said Stephen Henly’s and Andrew Belfour’s heirs and as- 
signs, to the proper use and behoof .of the said Stephen 
Henly’s and Andrew Belfour’s heirs and assigns forever.” 


At that time Jesse Nixon was living on the land, but hav- 
ing become insolvent, left it in October, 1815, and removed ' 
to South Carolina, and has ever since resided there. He af- 
terwards executed to Stephen Henly and Andrew Belfour a 
‘deed for the 100 acre tract adjoining the other tract of 416 
atres. 

When Jesse Nixon left the land, Henly and Belfour enter- 
ed and leased it, and received rent until the death of Henly, 
which happened in 1820; after which Belfour and the heirs 
of Henly made leases until the death of Belfour, which hap- 
pened in 1825. The heirs of Henly and the heirs of Belfour 
respectively, (who are the lessors of the plaintiff) then claim- 
ed the land by descent, and leased the same to Jacob Davis, 
the original defendant in this action, as a tenant from year to 
year, and he entered under them, and continued in possession 
until this suit was brought against him in Mey, 1837. On 
the 9th day of October, 1829, Jesse Nixon entered upon the 
tract of 416 acres, and there made and delivered a lease for 
a term of years to Thomas Davis, a son of Jacob, then living 
with his father on the land; and on the 16th day of October, 
1829, Jesse Nixon executed to Zachariah Nixon a deed of 
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June 1839 bargain and sale in fee for the same land. After this, Jacob 
Belfour @ Davis did not pay rent to the lessors of the plaintiff; nor was 
elfour & . ‘ P ; 

Henly’s Tent paid by him, or his son Thomas to any person, except for 

heirs _ the year 1833 or 1834, when it was then paid by the two to 

Davis and Zachariah Nixon, aud Thomas then went off the land. 

Nixon. Upon the service of the declaration on him, Jacob Davis, 
the tenant in possession, appeared, entered into the common 
rule, and pleaded not guilty. At the same term, Zachariah 
Nixon came in, and, by leave of the Court, made himself a 
defendant also. 

Upon the trial, it was contended, on behalf of the defend- 
ants, that the deed from Mullenex was not to Henly and Bel- 
four, but to their heirs; and was therefore void, as Henly and 
Belfour were both living at the time of its execution. And 
also, that it was void, because it wasexecuted by Mullenex 
when he was out of possession of the land, and Jesse Nixon 
Was in possession, 

His Honor instructed the jury that the deed was, upon a 
just construction, a sufficient bargain and sale to Stephen 
Henly and Andrew Belfour; and that upon their several 
deaths, the land descended from them to the lessors of the 
plaintiff, provided it was not void on the other ground men- 
tioned. And upon that, his Honor further instructed the ju- 
ry, that the deed was void, if, at the time of its execution, Jes- 
se Nixon was in the actual possession of the land and claim- 
ed it adversely to Mullenex. But that if, in their opinion, 
that deed was made at the instance or by the consent of said 
Nixon, in satisfaction of the debts which he owed his uncles, 
then his possession ought not to be considered adverse, and 
the deed was valid. 

And the jury was further instructed, that as Jacob Davis 
was the tenant of the lessors of the plaintiff, he could not de- 
ny their title. 

And the jury was further instructed, that as Jesse Nixon 
had no title to the land, and as Jacob Davis was at the time 
living on it as the tenant of the lessors of the plaintiff, the en- 
try of the said Nixon, to make the lease to Thomas Davis, on 
the 9th of October, 1829, did not change the possession of the 
land, so as to enable him, Jesse Nixon, to convey to the de- 
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fendant, Zachariah Nixon, on the 16th of October, 1829; and June 1839 


also, that the deed last mentioned, could not, for that reason, Poo. 
operate as colour of title. Henly’s 
There was a verdict and judgment for the lessors of the =, 


plaintiff, and the defendant appealed. Davis and 


Ni . 
No counsel appeared for the defendant in this Court. —" 
Mendenhall for the lessors of the plaintiff. 


Rurrin, Chief Justice, after stating the case as above, pro- 

ceeded: Whatever doubts may be raised upon some of the 
questions found in the record, the justice of the plaintiff’s 
case is so apparent that it is gratifying to find that there are 
other points on which the law is clearly in his favour, and 
which are.decisive of the cause. 
- In the opinion of the Court, it is not competent to these de- 
fendants to dispute, in this action, the title of the lessors of the 
plaintiff, upon any of the grounds taken at the trial by them. 
If that be so, all the other points may be dismissed fron1 our 
consideration, without decision or further observation. That 
the defendants are concluded, in the present suit, we enter- 
tain no doubt. 

Jacob Davis was, originally, the sole defendant in the ac- 
tion. Itis stated that he entered into the land under a lease 
from the lessors of the plaintiff, in 1826, and occupied ex- 
pressly as their tenant, through the years 1826, 1827, 1828 
and ‘1829, No disclaimer by him, at any time, is any where 
stated; nor any fact from which it could be inferred that his 
possession became adverse to the lessors of the plaintiff. It 
must, indeed, be assumed, that either the lessors of the plain- 
tiff had refused to renew the lease, and given their tenant 
notice to quit, or that he denied their title, before their suit 
was brought; because something of the sort was requisite to 
turn him into 4 trespasser, so as to sustain this action. The 
assumption is necessarily made frum the omission of this de- 

‘ fendant to resist the recovery for the cause that his term still 
continued. But the period at which the relation between 
those parties was severed, cannot, without evidence, be car- 
ried further back than the end of the year preceding the 
suit. Let it be said that the payment of rent to Z. Nixon, in 
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June 1839 1834, was the* joint act of Jacob and Thomas Davis, and 

Belfour & constituted both of them tenants to the person to whom they 

Henly’s paid the rent: » Yet, that would be only between those par- 

_. ties themselves, and could not prevent the lessors of the 

Davis and Plaintiff demanding from Jacob Davis the possession he de- 

Nixcn. yived trom them. It is not now a question, how far a very 
long possession, after payment of rent or other acknowledg- 
ments of the tenancy, accompanied by a claim of title either 
for the tenant or some other person, may constitute evidence 
of a disclaimer, and give to such possession the character of 
adverseness, and call into action the statute of limitations. 
In this case, nothing of the kind exists. The interval be- 
tween the payment of rent to Z. Nixon, and the commence- 
ment of this suit, was but little more than two years, and 
would have amounted to nothing, had the lessors of the 
plaintiff known of such payment—of which there is no evi- 
dence. 

The action, therefore, as brought, was nothing more than 
the common one by a landlord at the end of the term against 
an unfaithful tenant, who holds over. Authorities need not 
to be cited to sustain his Honor’s position, that he cannot de- 
ny his lessor’s title. 

With quite as good, if not for the same, reascn, must the 
other defendant Z. Nixon, be precluded from setting up such 
adefence. The action was not brought against him, nor in- 
tended to draw into question his title, or affect his rights.— 
Indeed, it could not be brought against him, because he was 
not in possession. ‘The possession was in Jacob Davis, and 
the object of the suit was to recover it from him. If anoth- 
er be admitted to defend, what is he to defend—what may he 
allege in defence? He is allowed to defend the possession of 
the tenant; for that is the matter in contest. He is allowed 
to do so because he alleges an interest it. that possession, and 
because he may be able to make fuller defence than the ten- 
ant would make. It is possible the tenant, through igno- 
rance or negligence, would not make. all he might of his 
case. Therefore, one, claiming to be his landlord, is permit- 
ted to set up any defence which the tenant might have 
brought forward. But it is neither within the purposes of 
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justice, or the dictates of reason, to permit him t@ come in and June 1839 
set up a defence, which the tenant could not. ‘This subsidi- toyed 
ary party stands with or in the place of the genant, and i is Henly’ " 
entitled to his rights, and subject to his disadvantages.— aa 
Hence, we held in Carson v. Burnett, 1 Dev. & Bat. 560, pavis on 
that the landlord cannot be charged in this action for his Nixon. 
own trespasses, but only in respect of the land in the posses- 
sion of the tenant, the original defendant. So, on the other 
hand, it has been decided, that only such defence was open 
to the landlord as was open to the tenant in possession. 'The 
case of Doe ex dem, Knight v. Smythe, 4 Ma. & Selw. 347, 
so rules, and is directly in_ point with our case. There, one 
_ entered into possession under an agreement for a term of 

years, paid rent, and then disclaimed. The term having ex- 
pired, the lessor brought ejectment against the lessee, who 
did not appear; but another person claimed to defend as his 
landlord, and did appear and defend in his stead. ‘The court 
held, that this person could not set up any title in himself in 
that action; for since the tenant could not dispute the plain- 
tiff’s title, neither could one, claithing in privity to him and 
defending in his stead, do so, 


Per Curiam. Judgment affirmed. 


, 





16 
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June 1839 DAVID HONEYCUT vt. DANIEL ANGEL. 


~ A count in a declaration for a malicious and excessive levy and sale by 
a constable, which states a seisure and sale by the officer of “ the 
property”’ to a greater value than the debt to be satisfied, is insufficient; 
for ** the property”? may be either real or personal—if the former, then 
the plaintiff sustained no injury by the acts of the defendant, because 
neither the levy nor sale by a constable can divest the owner of land of 
his title, or disturb his possession—if the latter, then there is no aver- 
ment that it was not an entire thing, or that there were, at the time of the 
levy, other goods or chattels of the plaintiff, known to the defendant, 
in such different and distinct parcels or kinds, that the defendant might 

have taken a reasonable part thereof, and not the thing which he did 

take, and which was of greater value than the sums to be raised. 

In a declaration against a constable for a fraudulent levy upon the lands 
of the plaintiff, and a return of the same to Court, whereby an order of 
sale was obtained, and the lands sold by the sheriff, it is necessary to 
state an eviction of the plaintiff, or some disturbance by the defendant, 
or by some person deriving a title under the sheriff’s sale and convey- 
ance; and the allegation that the sheriff “ made title to the purchaser,” 
without stating that some person in particular, claiming and getting ti- 
tle by virtue of the sheriff's deed, turned or kept the plaintiff out of 
possession, is insufficient. 

This was an action of TRESPASS ON THE CASE, tried at 
Yancy, on the Fall cireuit of 1837, before his honor Judge 
SETTLE. 

The declaration contained two counts. The first stated 
two writs of fieri facias, issued by a justice of the peace for 
the county of Buncombe, and directed to any lawful officer 
of said county, commanding him to levy of the goods and 
chattels of the plaintiff, Honeycut, two debts of $2:16 
and $2:05 cents respectively, besides costs, &c., before then 
recovered by one Joseph Ray, against the said plaintiff, before 
a justice of the peace of the said county, and to have the said 
moneys, d&c.; and if no goods and chattels were to be found, 
then to levy on the lands and tenements of the said Honey- 
cut; which writs were on, &c. at, &c., delivered to the ‘de- 
‘fendant, Angel, who then, &c., was a constable of and in 
said county; and then alleged that, “by virtue of which said 
executions, the said Daniel Angel, so being constable as a- 
foresaid, afterwards, and before the return of the said execu- 
tions, viz: on, &c., at, d&c., as such constable did seize and 
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take into execution, the property of the said David Honey- June:1839 
cut, of much greater value than the debts aforesaid of $2 and 
sixteen cents and $2 and five cents, and the costs aforesaid, 
well knowing that part of the property, so taken into execu- Angel. 
tion, was sufficient to satisfy the said debts, &c.; yet contriv- 

ing, &c., the,said Daniel afterwards to wit: on, &c. at, &c., 

did expose to sale and did sell the property so levied upon, 
which was much more than sufficient to pay the debts of, 

&c., and costs aforesaid; by means whereof the said David 
Honeycut was then and there wholly deprived of the use of 

the said property, so levied upon, and hath been, and is by 
means of the premises, greatly injured and damnified, é&c.” 

The second count, after setting forth the judgments and 
executions as in the preceding one, and the delivery of the 
writs to the defendant, proceeded as follows: “by virtue of 
which said executions, the said Daniel Angel, so being con- 
stable as aforesaid, afterwards, viz: on, &c. at, &c., did fraud- 
ulently levy upon the lands of the plaintiff, well knowing at 
the time of said levy, that the said David Honeycut had per- 
sonal property, subject and liable to be levied upon by said 
executions, much more than sufficient to satisfy the said 
debts of, &c., and fraydulently contriving, and wrongfully 
and unjustly intending to injure, oppress and impoverish the 
plaintiff, afterwards, to wit: on, &c., at, &c., under colour and 
in pursuance of said levy upon the land aforesaid, did return 
the same to the Court of Pleas and Quarter Sessions of the 
county aforesaid; and the sheriff of said county, in pursuance 
of his duty as sheriff of said county, and in pursuance of a 
writ of venditioni erponas, to him directed from the said 
Court of Pleas aud Quarter Sessions, which said venditioni 
exponas was issued according to act of Assembly in such 
case made and provided, upon and in pursuance of said levy, . 
did sell and dispose of at public sale the said land of the said 
David Honeycut, levied upon by the said Daniel, constable 
as aforesaid, and made title thereto to the purchaser; by means 
whereof the said David Honevcut was then and there wholly 
deprived of the use and possession of his land, and hath been, 
and is, by means of the premises, greatly damnified, &c.” 

The case was tried on the general issue, and a general 


a ee 
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June 1839 verdict rendered in favour of the plaintiff for $589 eighty-two 

Mepoyect cents. ‘The defendant moved for a new trial, on the ground 

v , Of misdirection to the jury; which was tefused, and a judg- 

Angel. ment rendered for the plaintiff, from which the other patty 
appealed. 

Upon the"motion for a new trial, the case statgd in the re- 
cord is, “ that it was in evidence that the plaintiff had notice 
of the proceedings in Court relating to the levy upon the land 
by the defendant, but had no notice of the levy before the re- 
turn to Court. Upon this, it was insisted by the counsel for 
the defendart, that the measure of damages should be the ex- 
penses incurred in Court and in selling the land after the re- 
turn of the defendant as constable. But his Honor charged 
the jury, ‘that the plaintiff was entitled to recover all the 
damages he sustained in consequence of the illegal act of the 
defendant” And, under these instructions,.the jury assessed 
the plaintift’s damages to the full value of thé land at the time 
of the levy, deducting the debts and costs.” _. 


D. F. Caldwell for the defendant. 
A, M. Burton and Hoke for the plaintiff. 


Rurrtn, Chief Justice, after stating the case as above, pro- 
ceeded: On the part of the defendant, it has been contended 
that there ought to be a venire de novo, because it is obvious 
that there was no evidence applicable to the first count, and 
because, fipon the second count, the damages assessed -could 
be proper only in the case, that the plaintiff was the owner in 
fee of the land, ard had been deprived, by means of ‘the de- 
fendant’s conduct, both of the possession and property in. it— 
neither of which circumstances appear to have existed. 

The Court, however, is of opinion that the judgment can- 
new trial, not be reversed upon those grounds. It has been repeatedly 
sunpton is declared by the Court, that every presumption is to be made 
- y ny | in favour of the verdict of the jury and of the correctness of 
the verdict the instructions of the Court. Hence, the want of a case, 
pb et stated in the record, sufficient to authorize the verdict or give 


and the cor- 


— Sa to the opinions delivered by the Judge, does not per se 


pt of the render the judgment erroneous. It is deemed right until the 
the waut of contrary appear; and therefore the record must set out ‘such 


, 
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of the proceedings at the trial as will shew affirmatively that June 1839 
there was $6 error; otherwise, it must necessarily be affirm- ae 
ed. Pickett v. Pickett, 3 Dev. Rep. 7—Atkinson v. Clarke, 

3 Dev. Rep. 171. If the tacts, deemed by the counsel for the Angel. 
defendant essential to the correctness of the verdict, be really | cose stat. 
and legally so, then it must be presumed that they were prov- — en 


ed; because it cannot be supposed the verdict would have beerr cient oa au- 
orise 


rendered without such proof—so we must likewise determine verdiet, oF 
with respect to the Judge’s charge. In itself, indeed, it is so neal = 
obviously correct, that it must be assented to by every one—delivered 


“ that the plaintiff was entitled to recover all the damages he dees wot jae 


had actually sustained.” The error, if any, consists in not - chew 
stating to the jury, that in this case, the plaintiff could not re- i i deem 
cover the whole value of the latid, because he had not lost eur i 

his estate in, or his possession of, the land. But it in NO ary co 
manner appears that the plaintiff had not sustained those in- pears and 


juries; and itis not in the power of this Court to assume that the reeord 
he had not, the verdict to the contrary notwithstanding. a 
Whatever the right of the defendant may, therefore, have Proceedings 


been in this respect, we are by reason of his own defective ss will es 


statement of the proceedings at the trial, unable to assist him- ly that there 
In anticipation of this opinion of the court, upon the mo-* %o- 
tion for a new trial, the counsel for the defendant also insist- wise wise it — 


ed that the judgment ought to have been arrested, and mov- be a 


ed the court to reverse the judgment, and now arrest it.— Thecsteo, 


Upon this motion, our opinion is with the defendant. And Hore ¥! 


here it is to be remarked, that while upon the former ques- Dev. Rep 7 
a thine 


tion the court was bound ‘to presume every fact necessary to sony Clarke 
support the verdict, we are, in this stage of the case, restrain- oleed 
ed from presumi Se admitting any matter of substance not “ 


found in the reco The plaintiff cannot have a judgment, at a... 


unless he allege in his pleadings such facts us, in justice and * moti 


amw 
in law entitle him to it. Here the case of the plaintiff, as rial is 
stated in the declaration, is, in onr opinion, radically defec-prtmme e- 
tive. —_ fact ne- 

ssary to 


The verdict is entered generally upon both counts; and, support a 


* verdict; up- 


therefore, if either be defective, the plaintiff cannot -have on» motion 
to arrest’the 


judgment. We think, indeed, that both counts are bad.— ~~ iudgment it 
The first count was intended to be tora malicious and ex-'s restra'n- 
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June 1839 cessive levy and sale by the defendant as a constable. It 


Heneyent does not specify the things levied on or sold, but simply al- 
v __ leges that the defendant seized and took into execution and 


Angel _ sold “the property” of the plaintiff to a greater value than 
ed from pre the debts, when he well knew that a part of the property, so 


pw Beg taken, was sufficient to satisfy the debts and other sums to be 
ny matter of faised on the executions. It is observable, first, that the 
ny in property levied on and sold, may have been real or person- 
dara al property. If the former, then the plaintiff, sustained no 
al cannot injury by the acts of the defendant, becayse neither the levy 
ment Unless nor sale by a constable can divest the owner of land of his 


his pend title, or disturb his possession. The sale would be merely 
a void, and work no injury to the plaintiff. Next, if the pro- 


justice ‘and perty be admitted to have been pefsonalty, then there is no 
ia tew-en’ averment that it was not an entiré thing, or that there were, 


t.chim toi 
eats at the time of the levy, other goods or chattels of the plain- 


lwo. scunetiff in such different and distinct parcels or kinds, that the 


ition be de. defendant might have taken a reasonable, part thereof, and 
feetives and not the thing which he did take and which was of greater 


be entered Value than the sums to be raised. The plaintiffcannot com- 
Boxe ben, Plain that the officer seizes an article‘of greater value than, 
the plaintiff the debts and sold it, unless he shews, farther, that it was di- 


‘adgment. Visible, or that the officer had notiéa.that there were ether ar- 


ju 
ticles existing separately, and nearer in value to the Money * 


to be raised. It is not a wrong in an officer to levy on thé 
only thing known to him as bélonging to the* debtor, what- 
ever may be its value. But not to insist on défects in the 
first count—on which probably no evidence was given—we 
will consider the next, on which the evidence was given, 
and which, therefore, involves the merits of the controversy. 

Not to speak of the imperfect and inartffigial statements, 
in several respects, of the second count, in point of form, it is 
sufficient to say, that, in point of*substance, it is essentially 
insufficient, in not stating an eviction of the plaintiff or Some 
disturbance by the defendant, or by some person deriving a 
title under the sheriff’s sale and conveyance, Supposing 
that we may understand, by the words “made title thereto to 
the purchaser,” that the sheriff had sold and conveyed the 
land in a valid manner; yet it must appear that some person 
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in particular, claiming and getting title by virtue of the sher- June 1839 
iff’s deed, turned or kept the plaintiff out of possession, at 
the least. It may be sufficient, in the case of personal chat- 
tels, to state the levy and sale, as the means whereby the in- 
jury accrued; because by the sheriff’s seizure the owner lost 
his possession, and by the sale was finally divested of his in- 
terest. But it must be otherwise with respect to land. The 
mere levy, sale and conveyance can never, by themselves, — 
constitute an injury. They may possibly form a cloud over 
the plaintiff's title; but they do not interfere with his enjoy- 
ment of the property, unless the purchaser asserts and acts 
on his title by taking possession under it. ‘The purchaser 
may have been the t of the plaintiff, and have bought 

in trust for him. In fing, unless the plaintiff has been dis- 
turbed, however serious the injury meditated by the defend- 
ant, none has been really inflicted on the plaintiff, nor loss 
sustained by him. It will be time enough to ask that the 
defendant shal} pay him for his land, when he shews that he 
has,Jost it.im onsequence of the: defendant’s acts. The 
jud t must be reversed with costs to the defendant. 


Per Curram. © Judgment arrested. 


BENNET HESTER et al. vs. ZACHARIAH HESTER etal. 


Where an appellant relies upon the clerk to send up the transcript, and 

_ the clerk makes an-ineffectual attempt todo so, the appellant will not 
be relieved byga Gertiorari, unless the attempt be such as, if made 

. by the party himself, would have been deemed a substantial compli- 
ance with what the law requires of him. If the transcript had been 
mailed in due time to reach the court, it is probable that would be so 
considered; but the placing of it in the hands of a gentleman, who is 
under no special obligations to attend to its filing, is not such a com- 
pliance. 

The cases of Davis vs. Marshall 2 Hawks 59, and Slate vs. Williams, 
Ibid 100, approved. 


The transcript of the record in this cause not having been 
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June 1899 filed within the time prescribed by law, (1 Rev. Stat ‘ch. 4, 
sec. 25,) an application was ‘made by the appellant’s counsel 
v _ for a certiorari to bring up the récord. ‘The application was 
Hester. founded upon the following affidavit of Henry -W. Miller, 
Esquire: “ A short time before the last Term of the Supreme 
Court, Mr. Willie, €lerk of the Superior Court of Granville,” 
(where the eause was tried,) “handed me a letter directed to 
Mr. Devereux,” (one of the appellant’s counsel) with a re- 
quest that I should deliver it to Mr. Devereux on his arrival. 
On the back of the letter was endorsed “Hester vs. Hester.” 
Not knowing that the papers were a tefhscript to the Su- 
preme Court, I pleced them amongst the other letters in my 
possession belonging to Mr. Deve Mr. Willie has in- 
formed me that,he requested, at time the papers were 
handed me, that shbuld Mr. Devereux. not reach town be- 
fore the meeting of the Supreme Court, 1 should give them 
to the clerk. "This request 1 did not hear; though it may 
have been made without my noticing it, as I was busy at the 
time preparing my papers as one of the clerks of the Sc- 
nate. Most of the letters directed to Mr. Devereux, which 
were in my hands, I gave him immediatly on his arrival, but - 
those in the case of Hester vs. Hestgg, I did not, — over® 
looked them for several days aftershe came up. I thjnk Mr 
Devereux, remarked at the time, it Was too late to ry 
I had no idea that Mr. Willie had given me a trgpscript te 
the Supreme Court, or I should most certainly have handed 
it without delay to the clerk.” 


Devereuz and W. HL Hoywodih for the applicants. 
Badger contra. A 


Gaston, Judge. We think that this erligntiog form cer- 
tiorari must be refused upon the principles esta, 
lished by the Court. In Davis w Marshall and Russell, 2 
Hawks 59, and the State v. Williams, 2 Hawks 100, it 

_was ruled, that where the appellant trusts to the clerk send 
up the transcripf, and the clerk neglects to do,jt, the appel- 
lant must abide the consequence of the carelessness or for- - 
getfulness‘of his agent. ‘The principle must apply with e- 
qual force, where the clerk ineffectually atfempts to send it 


Hester 
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up, as where he wholly forbears from doing so, nnless the June 1839, 
attempt be such as, if made by the party himself, would have ————* 
been deemed a substantial compliance with what the law re- : 

quires of him. If the transcript had been mailed in due time 

to reach this Court, this, it is probablewould have been so 
considered. Erwin v. Erwin, 3 Dev. 528. But the placing 

of it in the hands of a gentleman, who is ugder no special ob- 

ligations to attend to its filing—whose own engagements may. 

render him inattentive to, or forgetful of, thé. commission with 

which he is troubleg—is not sucia compliance. The ap- 

pellant or the appelldht’s agent, trusting to the performance 

of such an act of friendship, nfyst run the risque of its non- 


performance. * 
%. wale BLN 
Pia Contam. Bir 4s *Oertiorari refused. 
. 
_ , ee : 
OSMOND F. LON@ ». DANIEL W. GANTLEY- 


it anoteibe endorsed for the #Bommodation of the maker, to enable him 
go raise money upon it, and be handed to a bill broker, who gets it dis- 
“counted aa, rate than seven per cent, in New York, and handg 
the proceeds maker, the traisaction will be usurious as between 
the endorser and endorsee; but if the endorsee pay the broker the full 
value upon discounting the n@ge, the lgtter’s withholding from the ma- 
ker more than enongh of the proceeds to cover his fair commission, 
will no@make the transaction usurious, the endorsee in such case not 

being affected by ye misconduct of the broker. 

* 


<This wiBan Action of ssumpsrr, brought by the plaintiff, 
as a remote endorsee, agaipst the defendant, as endorser of 
two promissory notes, executed by one Peter R. Wykoff, in 
the city of New York—the one dated November, 12th, 1836, 
for $2,250, payable five months after date, and the,other da- 
ted December 10th, 1836, for $3,000, alo payable fiye 
months after date. ‘The case came on for trial as @rahge, on 
the last circuit, before his honor Judge Serrie, upon the 
pleas of the generak issue, = the stathie of usury of the 

. * 


” 
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June 1839 State of New York, and the plaintiff proved a case, which 
prima facie entitled him to recover. 
The defendant then read in-evidence a statute of New 
Gantley. York, which fixes the rate of interest at 7 per cent., and en- 
acts that all notes and securities whereupon or whereby there 
may be reserved or taken any greater rate of interest, shall be 
void. The defendant, after releasing him, proved by Wykoff, 
the maker of the notes, that he executed them in New York 
for the purpose of, raising money on them, by a sale in the 
market; and that the defendant endorsed them in New York, 
without consideration, and merely for she accommodation of 
Wykoff; and that, after the notes were endorsed by the de- 
fendant, he, Wykoff, received them from the defendant, and 
placed them in the hands of Charles Buck, a broker, in the 
city of New York, tobe by him negotiated for and on ac- 
count of Wykoff, on the best terms in his power: That Buck 
afterwards paid to Wykoff the sum of $1,960:03 cents, as the 
proceeds of the note for $2,250; retaining one half per cent. 
$11:25 cents for his commission, and the residue, $278:44 
cents, was for the discount or interest: and also paid him the 
sum of $2,550, as the proceeds of the note for $3,000, retain- 
ing for his commission $15, and the residue, $435, was for 
the discount, at the rate of 3 per éent.a month: and fhat Wy- 
koff was not to receive any thing"mnore from Buck, and had 
not received any thing more from him for those nojes, but the 
two sums of $1960:03 cents amd $2,550, befage mentioned. 
The defendant also proved that he had endeavored to ob- 
tain the testimony of the broker,.Buck, and had summoned 
him to give his deposition in New York, where he still re- 
sided, but was unable to procure his attendance. 


His Honor, upon this evidence, instructed.the j ipry, that if 
the notes were made by Wykoff, and were éndorsed by the 
defendant for his accommodation, and to enable him to raise 
money on them, and were sold.in New York for him by 
Back, at the sums stated to have been received by him, Wy- 
koff, or at a greater rate than 7 per cent. discount, then they 
were infected with usury, and the plaintiff could not recover. 
But the proof of the plea devolved on the defendant; and un- 
less they were satisfied that the broker, Buck, negotiated the 
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notes at an usurious rate of discount to the persons who pur- June1839 
chased them from him, then their verdict ought to be for the [~ 
plaintiff hg 
The counsel for the defendant then moved the Court fur- Gatley. 
ther to instruct the jury, that if they believed that Wykoff 
received for the notes respectively only the sums stated by ° 
him—the broker being the agent of} both the;maker and the 
vendee—then the transactions were usurious, no matter what 
passed between the broker and the vendee of the notes. This 
instruction the Coug declined to give; and there was a ver- 
dict and judgment for the plaintiff, and the defendant ap- 


pealed. 


W. A. Graham for the defendant. 
Badger for the plaintiff. + * 


Rurrin, Chief Justice, after stating the ease as above, pro- 
ceeded as follows: On all the points in this case, which are 
~ open to the action of this Court, our opinion accords with 
that delivered in the Superior Court. Perhaps, if the jury 
has been fully inforthed of the course of business trat.sacted 
by a bill-broker, and of the state of trade in New York to- - 
wards thé end of the year 1836, they might, in a civil cause, 
have felt it their duty to iffer, from the evidence and circum- 
~ stances, that Buck paid over to Wykoff all the money he got 
or was able to get for the notes, excepting only his commis- 
sion of 1-2 per cent., which does not seem to have been an BS. .. on 
unusual or unreasonable cqmpensation. But for this error ono‘ erent 
of the jury, if it be an error, the only remedy is a new trial, upon the 
granted on the ground that the verdict was against the evi- ne oe 
dence or the weight of evidence; and to grant or to refuse a y** Sninst 
new trial upon that, or a similar ground, rests exclusively in or the 
thé sound discretion of the Judge who presided at the trial. es 
This Court could not interpose, although it might appear ~ thst being. 
clearly, in our opinion, that injustice had been done by the ~— 
verdict. If injustice has been done to the defendant at all, judge who 


it seems to us to consist entirely in the erroneous conclusion eteiel in 


on this question of fact, which the jury adopted, and not in the court be 


-low, which 


the misdirection by the Court. cannot be re 
If the jury had believed that Buck got from the person to apres? 
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June 1839 whom he passed the notes, no more money than he paid over 
to Wykoff, then they must, according to the instructiors, 
have found for the defendant; for his Honor stated explicitly 
Gantley. that in that case the contracts were usurious and the notes 
void. With this instruction we fully concur, as the notes 
. were endorsed for the accommodation of the maker, and had 
not been put into circulation until passed by Buck, as the a- 
gent of the maker. Rufin v. Armstrong, 2 Hawks, 411. 
With that instruction the defendant, we think, ought to have 
been satisfied, and placed his case before the jury on the 
truth of the fact hypothetically stated inthe instruction. But — 
the defendant declined leaving the case upon that point, and 
moved a further instruction, that if, Wykoff reeeived only the 
sums stated by him, thg notes were usuriotis, fematter what 
passed between the bré@er and the vendee of the notes. This 
was refused by the Court, as we think, properly... 

The correctness of the instruction as prayéd for, is urged 
It is not toUpon several grounds; none of which strike ns as sound. It 
be assumed jg said, in argument here, that the defendant is at liberty to 
io - coysider Buck himself to have been the discounter, in which 
dertaking ‘© case there was, unquestionably, usury, But, without some 
notes in the evidence upon the point, it cannot be admitted or assumed 

market for ~~. " . 
another per- that a bill-broker, undertaking to negotiate notes in the mar- 
wo yee" ket for another person, upon. the best terms in his power 
poe took them on his own account—especially when a third per. 
them on hisson ig found to be the holder, and the testimony of Wykoff 
cveapecinily excludes the idea that Buck acted otherwise than as broker 
when athirdin good faith. Besides, the very terms of the instruction, ad- 
Fund to be mit him thus to have acted, since it is supposed therein that 


} ~ bran something passed between Buck, as broker, and a vendee of 


peared as the notes. 


acted as 
broker in Again, it is contended here, as in the Superior Court, that 


= the broker is the agent of both the maker and the purchaser 
of the notes; and therefore, as the agent of the discounter, 
paid the maker a less sum for the notes than he ought; which 
constitutes usury against the discounter. Neither the prem- 
ises, as here stated, nor the deduction from them, can be sanc- 
tioned by the Court. A person may, by placing money in 
his hands for that purpose, or otherwise; make a broker his 


Long 
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agent to buy notes; and if the person thus constituted a- June 1839 
gert, undertake to sell notes for another person, and by virtue ~ 

of his several powers from his principals respectively, make = 

a bargain with himself, purporting to be a discountihg of the Gantley, 
note at usurious interest, and hand over the note to him for {yi bro- 
whom he was to buy at that rate, and the money to the for- _ aay Se 


mer owner of the note; it may be admitted to be an usurious the pe 
contract, entered into by the parties through their agent—the — Sayer 


same person happening to be the agent of each. But there one etd 


is nothing in the character of a bill-broker, or in his transac- in that cha- 
tions, that necessarify constitutes him the agent of both the = i 


seller and buyer of paper passing through his hands, The srincipa om 


contrary is to be inferred; and it is to be supposed that he is in the usu- 
the agent of one only, because, after contracting with one, "us ‘ie 


it is inconsistent with the interest ofthat one, and with the nct:, may 


ma ea con- 


broker’s duty to him to undertake the same office for the oth- tract, which 


may be an 


er party. Besidet, the argument is altogether fallacious in tY\\icus 


this: that it visits upon the purchaser of the note the conse- ene, = 


quences of the dishonesty of the broker in withholding from principa's 
the original owner of the note, a part of the price actually wn ey 


their com- 


placed into his hands, by the purchaser—and this, upon fhe een tent 


alleged ground that the broker is the agent of the purcghager, Bat there is 
nothing in 


and that the latter is consequently bound by the acts of the the charac- 


former. Now, the argument admits the broker, in this case; |" 01" >i! 


to be at least equally as much the agent of the seller, as of the iv his tran: 


actions, ths 


purchaser; and that being so, it follows that when the parcha- necessarily 
ser pays to the broker the full price for the note; deducting foniu"* 
only legal interest, he, in so doing, pays it to the seller him-® t a 


self. Consequently, the subsequent abstraction of the price, and _ 
in whole, or in part, by the broker from his principal, the > nites 


maker of the note, cannot affect the assignee of the note with his hands: 
: the contrary 


an implied, imputation of corruption from usury, when, in isto be m- 
fact, there was no corruption on the part of the assignee, but}; is to = 


the full value was paid by him. The proposition, from spresed 


which conclusions thus contradictory, can be legitimately the ont of 
one only, 


drawn, must be unsound in itself. The truth is, this broker because, af- 


was not the agent of both the parties, byt only of the one ae 


who, according to the evidence, employed him; namely, —- 


Wykoff, the maker of the note. The broker did not deal wuhthein- . 
terest of 
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June 1839 for the purchaser, but with him, and on behalf of the seller. 
leg The assumption then of the joint agency of Buck, being * 
vy unfounded, the argument built upon it must also fall. 
Gantley. From the remaining terms of the insruction prayed for, 
that one, & 20d taking it in connexion with the instructions previously 
we the °.g given, it is substantially, that the contract of the purchaser 
-ty to. him, WAS corrupt and usurious, although he might have paid to 
to under- Buck the full sums mentioned in the notes, deducting only 
Sue Goethe interest for the time they had to run, and after the rate 
party. prescribed by the statue—provided, and because Buck paid 
over to Wykoff a less sum, but kept back a part thereof, o- 
ver and above his reasonable commission. The @xpression 
“no matter what passed between the broker and the vendee 
of the notes,” can be rstood in no other sense,avhen it 
is recollected, that the @urt had just puns the jury that, 
if Buck received no more than he rege wy, off, then the 
purchaser was guilty of usury. It was to supply an alleged ' 
defect in that instruction, that the furtliér one was prayed; 
which must, therefore, mean that if Buck had received more 
than he paid over to Wykoff and even received the whole 
sums mentioned in the notes, the purchaser would still be 
guilty of usury, simply by reason of Buck’s dishonestly keep- 
ing back part of the price—a proposition so unreasonable in 
itself, that as soon as it is stated, so as to be understood, it 
must be rejected. 
The judgment is affirmed. : 


Per Curiam. Judgment affirmed. 
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THE STATE wv. DANIEL MUSE. 7 June 1839 


Theacts of 1800, 1808 and 1809, (see 1 Rev. Stat. c. 99, sec. 9,) prohibit- 
ing the sale of spirituous liquors and other articles, except by licensed SAL 
stores and taverns, near a church, meeting-house, or other place where _A¢$™ 
persons are assembled for divine worship, are constitutional. a 

In a warrant for the penalty incurred by a violation of these acts, it is not 
necessary to name the person or persons to whom the articles were 
sold, because each act of selling is not a distinct offence, but only one 
offence is committed, and only one penalty incurred by the same indi- 
vidaal, by any number of sales to one or more persons in the same day- Hy 

* A warrant for the penalty under these acts should conclude against 
the form of the statutes; the rule being, that when an act cannot be y | Sa, ¢ 
made out to%e criminal, or a penalty to be incurred, without reading 
more than one statute, it is then necessary that the indictment or dec- 
laratiog should conclude “ against the of the statutes,” in the 
plaral. ‘ ‘ 

A conclusion, in a warrant for a penalty, against the form of the statute, 
when it shoul be agaiigst the form of the statutes, is a substantial de- 
fect, which is not cured by the verdict. But the Supreme Court, un. 
der the Ist and 10th¥ections of the Revised Statutes may amend the 
defect, as it does not change the issue between the parties, and is ac- 
cording to the right and justice of the matter found by the jury. 


This proceeding was commenced by warrant, in the form 
following: ‘ 

“STATE OF NORTH CAROLINA, 
Moore County: 
To any lawful Offcer. 

“ Whereas, John Philips personally appeared before me, 
Cornelius Dowd, ser., one of the justices of the peace in and 
for said county, on this 2d day of September, 1837, and made 
oath, that Daniel Muse, on the 27th day of August last past, 
did bring to Friendship meeting house, in said county, cider 
and ginger-cakes, and did, within one hundred and fifty 
yards of said meeting house, on the day aforesaid, sell cider 
and cakes, many persons being then and there assembled for 
divine worship; contrary to the form of the statute in such 
case made and provided: You are therefore commanded to 


* [he warrant in this case, was t for an offence committed before the Re- 
vised Statutes went into operation. li is presumed, that since the acts referred 
to have been revised and consolidated in one act, (see 1 Rev. St. ch. 99, sec. 9, 
10, 12,) the conclusion *‘against the form of the statute” would be proper. Rep. 
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June 1839take the body of said Daniel Muse, if to be found in your 


county, and have him before some justice of the peace of said’ 
county, within, &c., to answer the State to the use of the 
poor of said county, of a plea, that he render the sum of ten 
dollars, a penalty incurred by the said violation of said stat- 
ute.” 

On the foregoing warrant, the defendant was convicted be- 
fore the magistrate, and upon appeal, was found guilty ky the 
jury, in the Superior Court, at Moore, on the last cirguit, be- 
fore his honor Judge Pearson. After verdict, the defend- 
ant moved iu arrest of judgment; first, because the, warrant 
did not name any person to whom the defendangseld; and se-_. 
condly, because the act of Assembly creating the offence, was 
unconstitutional. is Houvur refused the mogiop, and 
gave judgment again defendant, from which he appeal- 
ed 





The Attorney General for the Sta? © , 
Strange for the defendant. *. 


Rurrtn, Chief Justice, after stating th® case as above, pro- 
ceeded as fullows: The Counsel for the defendant in this 
Court has very properly abandoned the second ground stated 
in the record. ‘There can be no doubt that the Legislature 
hath power, and that there is‘an obligation, in sound morals 
and true policy, on that body, to protect the decency of di- 
vine worship, by prohibiting any actual interruption of those 
engaged in worship, or any practices, at or near the place, in 
which the Legislature may see a tendency to produce such 
interruption. r + 

The Court is also of opinion, that the warrant is sufficient 
without naming any person as a vender of the articles sold. 
It would not be, if the penalty was incurred by each and ev- 
ery act of sale; for then the sale ought to be set forth in its 
particulars of time, place and persons, in order that the de- 
fendant might conveniently plead to a second prosecution. 
But the provisions of the statutes under consideration, are of 
a different nature. They do not give a penalty for each act 
ot sale, nor is any sale necessary to constitute the offence. 
The object of the Legislature was to prohibit the first step 
towards an establishment that might draw the idle, thought- 
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"less or dissipated, from the opportunities of wholesome edifi- June 1839. 
cation to be derived from uniting in or witnessing divine 7) site 
wership. An attempt, therefore, to sell spirituous liquors or —v 
other like articles, or erecting a booth or a stand, adjacent to Muse. 
a place of worship, for the purpose of such selling or giving 
away, is each an offence within the words of the act of 
1808, 1 Rev. Stat. ch. 99, sec. 9. If aselling be not necessa- 
ry to constitute the offence, a fortiori it need not be stated 
to whom a sale was made; or whether it be made to one per- 
son or to fifty different persons, there is, under this act, but 
one offeyge committed, and but one penalty thereby incurred, 
on the same day. 


In addition to the reasons urged in the Superior Court, the 
arresto§ judgment is insisted on . wy the further reason, 
that the warrant concludes “again e form of the sfat- 
ute,” whereasit shoyld have been “ statutes.” Upon look- 
ing into the of mbly, and the authorities to be found 
ih the books, the Céirt thinks this objection well founded. 


We understand the rule to be, that when an act cannot be 
made out to be Criminal, or a penalty to be incurred, without 
reading more than one statute, it is then necessary that the 
fhdictment op, declaration should run “contra formam stat 
utorum.” Such is the case hére. Theact of 1800 (Rev. St. 
c. 564,) is restricted to the Church or Meeting-house yard, 

. and would nof‘include per se the present case. The act of 
1808, (Rev. St. c. 761,) is in amendment of the former, and 
enacts “that the said act’shall extend to, and exclude all 
places within half a mile &c., and every person offending 
&c., shall be subject to the same penalty, as if the act was 
committed at Church or Meeting-house yards, and in every 
respect the like proceeding shall be had thereon.” Neither 
will this act, looked at by itself, and not helped by the prece- 
ding one, sustain this proceeding, because it expressly refers 
to the first act, and thus adopts its provisions; and without 
knowing them, the latter act cannot be perfectly understood. 
As we conceive the law to be, therefore, the process ought to 
have concluded in the plurgl. 

It is said, however, by ‘the Attorney General, that this is 
not matter of substance and is cured by the verdict. But 

18 
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June 1839 the authorities appear clearly to be the other way. The con- 
The Sta te clusion, “ against the form of the statute,” when the proceed- 
vy _ ing is founded on a statute, is substantial and indispensible. 
Muse. Seroter v. Harrington, 1 Hawks, 192—The Buncombe 
Turnpike Company v. McCarson, 1 Dev. & Bat. 306. 
Until the law shall be altéred by a statute, (as has been re- 
cently done in England,) the same reasons require, as a mat- 
ter of substance, a conclusionin the plural, where it is prop- 
er atall. The reason why the conclusions, contra formam 
statuti or statutorum are respectively necessary, is, that the 
pleadings should shew the grounds of fact and of law, on 
which the accusation is founded. Hence, formerly, the pe- 
nal statute was recited, and consequéntly® if it wis necessary 
to have recourse to two,statutes, to shew that the fact charg- 
ed was a crime, it was isite to recite both statutes When 
the reference to the statute. or statutes in the general téms 
now used was permitted, it became thegduty of the pleader 
. in each case to conclude properly, according to the creation’ ‘ 
of the offence, being by one statute or two, just as much as it 
was before, in similar cases, to recite one or beth of the stat- 
utes. 
Upon the supposition of the foregoing opinion being enter- 
tained by the Court, the Attorney General moved'the Court to” 
allow the requisite amendment to be made. That, we think, 
may be done.under the act of 1824, and the Rgyised Statute, 
ch. 3, sec. 1 and 10. Grist v. Hodges, 3Dev. R. 199. The 
amendment does not change the issue between the parties, 
and is according to the right and justice of the matter found 
by the jury. In ordinary cases, this,amendment would be 
allowed only on the payment of the costs, for the reasons giv- 
en in the case cited. But as the State does not pay costs in 
any case, the amendment will be allowed, and a judgment 
entered for the State for the penalty, upon condition that no 
costs are claimed in either of the Courts against the defend- 
ant. The result is, that the defendant must pay the penalty 
and his own costs; so‘that the effect of the amendment is 
merely to save the parties the trouble, expense and delay of 
further litigation, leaving the costs to fall just as they would 
if the judgment were arrested. 


Per Curiam, Amendment allowed and judgment affirmed. 
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DAVID LEWIS, ADM’R. OF DAVID AND JOHN KEMP voz. June 1839 
OLLAN MOBLEY. << 


Where a slave, who was bequeathed to one fur life and then over, had 
been carried off and not heard from for more than seven years before 
the death of the tenant for lite, it whs held, in an action of trover for 
the slave by the ultimate proprietor, after the death of the tenant for 
life, that a presumption of the slgve’s death arose after seven year’s 
absence without being heard from; and that the plaintiff must fail in 
his action, because there was no proof of property in himself, nor 
a conversion by the defendant, both which were necessary to sustain 
his cage, 

To maintain the action of@rover, it is indispengable that the plaintiff 
should shew a con¥érsion’ by the defendant of property whereunto 
the plaintiff, at the time of that ion, had a present right of pos- 
session. Therefore where the prc slave from the tenant 
far life, sold him out and out, during the Wife of the tenant for life, it was 
held that the ultimate proprietor could not maintain trover against the 

« seller for thé*all onversion, because, during the life of the tenant 
for life, his right ofypossession had not accrued, and after the death of 
such tenant, there was no act of conversion. 


This was 4 action of Trover, brought to recover dam- 


ages for the conversion of a negro woman, Slave, named Ruth, 
*and tried at. Bladen, on* the last circuit, nemiye his Honor 
Judge Pearson. 

It was in evidence on the trial, * that ti Kemp died in 
1805, leaving*a will which was duly admitted té probate, and 
William Kemp qualified as administrator with the will an- 
nexed, at the ‘November Term of that year. The will, a- 
mong other clauses, contained the following: “I give to my 
son William Kemp, 'two negré women, Dorcas and Ruth, 
during his natural life, and at his death to his eldest Jawful 
son, if he arrives to the age of matufity; but if he should 
have no son, or he should not arrive to full age, in that case, 
said negroes and theif ind¢rease to be equally divided between 
my two sons, David and John Kemp.” William Kemp took 
the negroes into possession, and died in December 1836, 
without having had a child—David and John Kemp both 
died some years before William; and after the death of Wil. 
liam, the plaintiff took out letters of administration upon 
the estates of David and John; and in October, 1837, de- 
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June 1839 manded the negro Ruth of the defendant; to which he re- 
Tewis Plied that he had bought Ruth from William Kemp in the 
y year 1810, and shortly after sold her to one Van, in the coun- 
Mobley. ty of Duplin, and had never seen her since, nor had any 
; thing to do with her. Some time afterwards, the plaintiff 
again «demanded Ruth of* the defendant, who replied, “ you 
have just been nonsuited, and you never will recover from 
- me.” “Plaintiff said “1 wilMbet $50 I will gain the suit the 
next trial.” Defendant said “I will bet $500 you never do gain 
it;” and the plaintiff sooy after brought this action. There 
was no evidence that the negro woman Ruth had been seen 
or heard of since@he year 1811. _ A 
His Hondr charged the jury “that to entitle the plaintiff 
to recover, he must oye property in the negro; that unless 
Ruth was alive in mber, 1836, when Williamglgemp 
. died, the plaintiff }fad failed in making out his proof as to 
property; for that under the will, Ruth wag to belong to Da, 
vid and John Kemp, or their representative, the plaintiff, at 
the death of William, and, although William was now dead, 
without having had ason, yet it Ruth died Sfore William, 
the remainder ‘to* David find John never took effect: that 
whether Ruth was dead or aliv®in Decembeng1836, was 4 
question of faet for the jury; that when a person is'prgwed 
to have been alive, the presumption is; that she continues to 
live, until tle contrary appears; but thi ption ceases, 
if she is not seen orsheard of in seven years; and the presump- 
tion that she is dead* gets stronger@nd strorGer the longer it 
is after this that she ig not heard of; that, supposing the 
plaintiff had proved propert¢, he westhen to prove a conver- 
sion by the defendant The plaintiff, in the first place, al- 
leged that a cénversi®n was made out by the demand; that 
whether there was a conversif was a Question of fact for the 
jury; that, to say nothing of the aBsente of proof that the de- 
fendant was th possession of the negro at the time of the de- 
mand, there could be no Genversion at that time, unless the 
negro ‘vas then alive, as Yo which the same remarks were 
applicable as before made. “The plaintiff, in the second place, 
alleged that a conversion was made out in 1810, by the ad- 
mission that the defendant had then sold‘the negro; that if 
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the defendant had merely bought William Kemp’s life; es- June 1839 
tate, and merely sold his interest, there would be no conver. 
sion; but if he sold the negro out and out, that is, the whole 
estate, and the negro was alive at the death of William Kemp, Mobley. 
then this act of the defendant would be an epcroaghment 
upon the rights of the plaintiff, wMfich came into existence at 
the death of William, and would amount toa conversion; 
but this depended upon whethetithe negro was dead. of alive 
at the death of William, about which they had already been 
charged.” ‘There was a verdict agd judgment for the de- 
fendant, and the plaintiff appealed. 

Strange for the plaifififf. ° 

W. H. Haywood Tor tie defendant. . 


Gaston, Judge. Upon examinitthg instructions which 
Wer@viven to the jury in this case, we disvovet nq error of 
which the plaintiff has cause to complain.- A. > 

**, There is an opibion, however, expressed in these instrué. 
tions, which we apprehend to be erroneous, and which, had 
the verdict ang judgment been in favour of the plaintiff, 
might have justified a reversal of the judgment upon the ap- 

al of the defendant. And we notice this opinion iow, be- 
cause we hai reason to believe from pur meeting with it not 
only here, but in a cage tried betere another fearned Judge, 
that it is of iggportance to check it before it rgceive a too 
general acceptancé? His Honor was of opinidg, and so 
charged the Juyy, that if, the defendahg* having purchased 
William Kemp’s life estate in the negro woman Ruth, had 
in 1810, sold the negrqgout and gut, and subsequently Wil- 
liam Kemp had died, living the said negro, then the persons 
entitled in remainder, might h&ve m tained’ an action of 
trover and conversiog against ¥° defendant, because of that 
conversion. We think they tould not. ‘To maintain this 
action, it is indispensable that the pfMintiff should shew a 
conversion by the defendant of property whereunto the plain- 
tiff, at the time of that conversign, had, a present right of 
possession. It is certain that an action could not have been 
brought for this alleged conversiongduring the iife of Wil- 
liam Kemp, because tie right of possession had not then ac- 
crued to the ultimate —proprictors: Gordon v. Harper,7 
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June 1839 Term. 9, Andrews v. Shaw, 4 Dev. 70. And it follows as 

“Clearly, we think, that it could not lie after the death of Wil- 
liam Kemp, when the right of possession accrued, because 
there was no act of conversion thereafter. Upon the death 
of William Kemp, the rightful proprietors being entitled to 
the possession, might have demanded their property from a- 
ny person having possession thereof. And a withholding of 
it then, would have been,‘on the part of such a person, an 
act of conversion, for which they might have brought trover. 
What redress they could have against the tenant for life— 
who by 4a previous alienation of the subject matter of his 
and their properfy might have defgited, the beneficial enjoy- 
ment of tlieir right, when the time for its enjoyment arrived— 
is a question well wo of consideration. - But trover could 
not be weiotsinedaliies him. > 

The judgment below is affirmed with costs. 


Per Curiam. * Judgment affirmed. 4°* 


. 


DAVID LEWIS, Ex’r. of JOSEPH KEMP, ve. PAVID SMITH, 
Ad’wr. of WILLIAM KEMP. 


An assent by an executor to a bequest fgr life, whéte, upon the termina- 
tion of the life estate, it is not necessary for the purposes of the will, 


that the executor should retake possessiog of the thing bequeathed, op- 
erates as an assent also to the ulterior bequests. And where the ten- 


ant for life, who is himself theexecutor, retains possession of the thing 
bequeathed for thirty years, the jury not only may, but is bound, to in- 
fer an assent to the bequest. 


This was an action of Det1nvE for a negro woman slave, 
named Dorcas, and her two grand-children, Jim and Maria. 


Plea—non detinet. 
Upon the trial, at Bladen, on the last circuit, before his 


honor Judge Pearson, it appeared that the plaintiff was the 
administrator de bonis non cum testamento annevo of one 
Joseph Kemp, who died in 1805, leaving a will, which was 
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the defendant, qualified as administrator with the will an- 
nexed, at the November Term of that year. The will of 
Joseph Kemp, among other clauses, contained the following: 
“T give to my son, William Kemp, two negro women, Dor- 
cas and Ruth, during his natural life, and at his death, to his 
eldest lawful son, if he arrives to the age of maturity; but if 
he should have no son, or he sh@uld not arrive to full age, in 
that case, the said negroes and their increase to be equally 
divided between’ my two sons, David and John Kemp.” 
William Kemp, as administrator, &c., of his father, Joseph 
Kemp, took possession ofthe slaves, Dorcas and Ruth, and 
retained possession 6f Dorcas and her two grand-children, 
Jim and Maria, until his death in 1836, claiming the said 
slaves as hisown. After the death @ William Kemp, the 
plaintiff took out letters of administration de bonis rton, &c., 
upon the estate of Joseph Kemp; and, after.a demand and re- 
fusal of the slaves from the defendant, who held them as the 
executor of William Kemp, brought this action. It also ap- 
peared that Wiliam Kemp died without having a child, and 
that the two remainder-men, David and John Kemp, had 
died some years before William, and the plaintiff had also ta- 
ken out letters of administration upon their estafes. 

His Honor charged the jury, “that if, from the evide 
they inferred ap assent to the legacy for life by Wifliam 
Kemp, the administrator with the will annexed, there would, 
be a presumption,of an assent to the limitations over; the rule 
being, that where the will @id not require the executor to do 
- any thing after the termination of the life estate, an assent to 
the legacy for life was an assent to the whole; and if so, then 
the plaintiff, as administrator of Joseph Kemp, had no right 
to maintain this action.” The defendant had a verdict and 
judgment, and the plaintiff appeated. 

Strange for the plaintiff. 

No counsel appeared for the defendant in this. Court. 


Gaston, Judge. We entirely approve of the instructions 
given in this case. No position can be better established than 
that the assent of an executor to a bequest for life, where, up- 
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June 1839 on the termination of the life estate, it is not necessary for the 

————~ purposes of the wjlf, that the executor should retake possess- 
ion of thg thing beqteathed, operates as an assent also to the 
ulterior bequests. And the jury, in this case, not only could 
have inferred; but was bound to infer, such an assent from the 
possession of the tenant for life, himself also the executor, for 
thirty years, under a claim of property. The judgment is 
affirmed with costs. 


Per Curiam. Judgment affirmed. 


- 


DEN ON DEM. OF JOHN HOUGH ce. ZACHARIAH DUMAS. 
; v 


The possession of a part of a tract of land which one claims, is in law 
the possession of the whole, and if, while thus in possession, cultiva- 
ting a part, he makes a parol contract to buy the land of another who 
also sets up a claim to it, and afterwards extends the fields which h@ 
had in cultivation, he cannot be considered the tenant of the other so as 
to estop him from disputing the other’s title; for an offer to buy a clalin 
to land which one holds as his own, may be made for the sake ofpeace, 
through alarm, or from misapprehension; and so far from being conclu- 
sive of the title, is very slender, if any, evidence oft. 

If a grant covers, in part, land not liable to entry, or whieh has been pre- 
viously granted, it will be good for the land comprehended in it, which 
had not been granted, and was liable to entry. 

Where a line of a grant is called for, and then along that and ancther 
line of the same grant to a corner of another grant in such second line, 
and it is not certain whether the first or third line of the grant be 
meant by the first call, the corner of the second grant must be gone 
to, whether by the way of the first or third lines of the first grant; and the 
corner of the second grant must be reached, whether it is immediately 
on the line of the first grant, or some short distance from it. 

When a grant calls for a corner of another, but leaves it indifferent which 
of two particular corners is meant, the second call of the grant may 
be resorted to, for the purnose of removing the uncertainty, and as- 
certaining which of the two was intended. 


EsectMenr, tried before his Honor Judge Pearson, at 
Richmond, on the last circuit. The defendant admitted that 
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he was in possession of the house an‘ field aleng the line A, June 1889 


Hough 
v 


B, as represented on the annexed diagram. 

The lessor of the plaintiff read in evideficea grant to him- 
self, dated in the year 1812, and proved that A was the be- Dumas. 
ginning corner of his grant, and was a knowy and estalish- 
ed corner of the Gad tract. His grant then ran to R, S, Y, 
C, B, and back to A. 

The defendant then read in evidence a grant to Gad, un- 
der whom he claimed, which commenced at O, then to A, 
Q,P. This was the oldest of any of the grants. He,also 
read in evidence a grant to Lipscomb, which commenced at 
T, then to S, W, U, as the defendant contended, but toS, 
X, V, as the plaintiff contended, and back to T, with the 
river. This was the next oldestgrant. He then read in ev- 
idence, a grant fo Harrington, whichtcommenved at G; then 
to K, L, D, E, F, as the defendant contended; but to K; L, Y, 
Z, ¥’, as the plaintiff contended, and then back to G. This 
grant was the third in age. 'Thédefendant then read in evi- 
dence a grant to Love, under whom he also deduced ti- 
tle, which co need at G, then to J, I, and to a point on 
the river, about 5 steps from G, then on to H, 1, U, W, 2, A, 
N, C,D, E, F, as the defendant contended; but to 1, V, X, 
2, A, N, C, Y; Z, F, as the plaintiff contended, and back to 
G. Another view taken by the plaintiff was, that when you 
got to 1, you then went to T’, and then never got back to A, 
Gad’s corfier, at all; and so the grant never closed, and of 
course covered no land. 

The calls in the Love grant, necessary to explain this part 
of the case, were from a stake in the river at H, thence N. 
72° W. until it strikes the river bank (which would be at 1,) 

then with the river, as it meanders opposite to Lipscomb’s 
corner standing on the river bank, then with Lipscomb’s line, 
the reverse, N. 30°, E. 27 chains to his third corner, then 
with said L.ipscomb’s 2nd line, the reverse, N. 60°, W. 12 
chains to Gad’s corner standing on said line, then with Gad’s 
line N. 20°, E. 50 chains to a Spanish Oak in said line, then 
&c. This Spanish Oak corner was found at N., and wases- 


tablished as the corner of the Love grant. The grant to 
Love was the fourth in age, but was many years older than 


the grant to the lessor of ‘the wee 
1 
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It was also in evidence, that in the year 1824, the lessor of June 1839 
the plaintiff had contracted to sell the land covered by his Hoesk 
grant, to the defendant; that the defendant was, at that time, . 
and had been, for some years, in the possession of the house Damas. 
and part of the field sued for, claiming the land as his own, 
under the grant to Love. He also owned the Gad tract, and 
the land adjoining. After this parol contract, the defendant 
extended his field to.its present limits. Some years after- 
wards, and but a short time before the date of the demise, 
the lessor of the plaintiff called on the defendant to complete 
the contract, when the defendant insisted that the land cov- 
ered by the plaintiff's grant was not vacant, but belonged tuo 

_ the defendant, before the grant to the lessor of the plaintiff’ 
issued, and thaf"their contract was, that he was to buy the 
lessor of the plaintiff's right, in the event only of its appear- 
ing that he had a goodtitle, and he was now satisfied that he, 
the plaitiff’s lessor, had no right. « The lessor of the plaintiff 
then demanded the possession, and the defendant refused to 
give it. 

The lessor of the plaintiff contended, tst, that the defend- 
ant was estopped by his agreement to purchase of him, and ° 
by extending his field after said ete to deny his right 
to the possession. 

2ndly, that the Love grant did not cover the land in dis- 
pute, beeause, 

Ist, the space between the points G, H, and 1, being parts 
of the Pedee river, was not subject to entry, and so the two 
parts of the land, granted to Love, could not be connected, 
and the grant was therefore void. 

2nd, that if the Lipscomb grant ran from S, to X, V, and 

» the Harrington grant from L to Y, Z, F, and the Love grant 
from 1 to V, X, 2, A, then the two parts of the land granted to 
Love would be perfectly detached, and, in getting from one 
to the other, you must necessarily cross the established lines 
of older grants, and therefore thegrant was void. 

3rd, that the call of Love’s grant from 1, being with the 
river as it meanders &c.; may be cither up or down, and 
there is nothing to determine whether it shall go to the be- 
ginning corner of the Lipscomb tract at 'T’, or fo the poing 
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Jone 1839 U, or V; and if it goes to T,itcannot cover the land in dis- 


Hough pute. 
v 


His Honor charged, upon the Ist point, that if the defend- 


Dumas. ant was in possession of the house and part of the field, at 


the time of the agreement, claiming under the grant to Love, 
his possession of a part was, in law, a possession of the whole; 
and, being in possession of the whole, at the time of the a- 
greement to purchase, the principle contended for by the 
plaintiff’s counsel did not apply, even gs to that part of the 
field taken in after the agreement. 

Upon the 2nd point, his Honor charged Ist, that, if that 
part of the Pedee river, covered by Love’s grant, was not sub- 
ject to entry, the grant was void only as to that part, but val- 
id as to the residue. 2ndly, that, supposingthe grants to be 
located as contended.for by the plaintiff, and the land, cover- 
ed by the grant to Love, to be detached and cut into two 
parts, by the lines of older grants, still the grant would be 
valid, except so far only as it interfered with the older grants. 
3rdiy. That if the jury were satisfied that the corner of the 
Gad tract, at A., was the corner called for in the Love grant, 
then they must.go to A; and it made no difference whether 
from 1 they went to T, and then around to A; or, whether 
from 1 they went to U, W, 2, A, or to V, X, 2, A; for, in 
either way, after getting to -A, then the next call, which, it 
was admitted, would go to N, an established corner, and so 
around, would take in the land in dispute. 

There was a verdict and judgment for the detendant, and 


the lessor of the plaintiff appealed, 


Strange for the lessor of the plaintiff. 
Badger for the defendant. 


» 

Gaston, Judge. We entirely approve of the instructions 
given to the juty. Upon the pointdirss raised, weltake it to 
be clear that the defendapt/net haywiag enteted into possession 
under the plaintiff’s Jessef, per shewn to hold. udder him, 
could not be regarded as*his tenant, and was at’full liberty to 
controvert his title. An offer to byy aclaim to land, which 
one holds as his own, may, be made for the sake of “peace, 
through alarm, or from misapprehension; and, so far from be , 
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ing conclusive of the title, is very slender, if any, evidence June 1839 


thereof, ae 
The question involved in the first and second points of the ~wah 


second exception raised, is substantially the same. From our Dumas. 
earliest recollections of the law, we have understood it to be 
settled, that if a grant covers, in part, land not liable to entry, 

or which has been previously granted, it will be good for the 

land comprehended in it, which had not been granted, and 

was liable to entry. , 

The view presented by his Honor on the remaining ques- 
tion, the location of Love’s grant, is satisfactory and conclu- 
sive. He might, indeed, have pointed out (but it was unne- 
cessary,) other very strong indications in favour of the loca- 
tion claimed by the defendant, and inconsistent with the lo- 
cation in part attempted by the plaintiff. The difference be- 
gins at the point 1. From thence thé call of the grant is 
“with the river, as it meanders opposite to Lipscomb’s cor- 
ner, standing on the river bank.” Lipscomb has two corners 
on the river bank, the beginning corner and the fourth cor- 
ner of his traet; and this call of Love’s grant leaves it indif- 
ferent which of these corners is‘intended. Bpt the next call 
removes all ambiguity—it is “ with Lipscomb’s line reversed 
to his third corner.” Nothing can be more conclusive to 
show that the corner of Lipscomb, on the river, called for in 
the preceding line of Love’s grant, is Lipscomb’s fourth cor- 
ner. Having arrived, in this way, to Lipscomb’s third ‘cot- 
nef, the next call of the grant is “ with said Lipscomb’s line 
reversed, N. 60° W. to Gad’s corner. The only difficulty in 
fulfilling all the requisitions of this call is, that, running the 
line described, you do not meet Gad’s corner, but pass to the 
sduth of it~ and this difficulty imposes the necessity of either 
running the required line until a point be reached opposite 
to Gad’s cerner, and thence proceeding to that corner, or dis- 
regarding the Tene, and running directly to that corner. But, 
whichever of these modes bé addpted,*the corner at A will 
be reached; and thence the ‘next call i8 for the established 
corner at N,; and thus an obvions, reasonable and satisfacto- 
ry construction may be put upon all the calls of the grant, 
which, according to the plaintiff’s attempt at exposition, 





334 IN THE SUPREME COURT 


June 1839 would be made absurd and contradictory, and render a loca- 
" Heugh tion of the grant impracticable. The judgment is affirmed 


v with costs. 
Dumas. 


Per Curiam. Judgment affirmed. 
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DEN ON DEM. of JOHN E. BECTON os. ISAAC CHESNUT. 


The construction of a deed, upon the question of boundary, is as much a 
Jegal question, as upon any other point, although it is the province of 
the jury to say which, or where situate, may be the particular tree, 
stone or stream called for; and it is a principle of construction clearly 
settled, that a natural and permanent object shall be deemed the boun- 
dary in preference to the line designated by course and distance. It is 
true that the call fora natural boundary may be, itself, vague or imper- 
fect, or even coatradigtory; as for a stream, where there are two of the 
same name, or it be uncertain which of the two bears the name, or for 
two natural objects, e. g. a branch and a pocosin, which, upon evidence, 
appear not to beidentical, but to be at different places; then, necessa. 
rily, the case is open for evidence to the jury, as to which was the ob- 
ject meant, and by which the survey was actually made. 

If the call of a graft be * up a pocosin and branch N. 71°, W. 45 poles; 
thence still along said branch and joining Keith’s land, N. 15°, W. 
98 poles; thence N. 66°, W. 87 poles to a gom near the branch;”’ and 
there is nothing to show a discrepancy in the objects called for, to wit, 
the pocosin and branch, the only question is, whether the branch, as 
a distinct natural object, in itself defined and approprigte for the line 

* of apatent, is to be followed in preference to the mathematical de- 
scription by course and distance, and it is clearly settled that it is. 

The cases of Brooks v. Britt, 4 Dev. Rep. 481, and Hurley v. Mur- 
gan, | Dev. & Bat. Rep. 425, approved. ‘* 

Where a grant describesa traet of land as lying ona river, and begin- 
ning below the mouth of a branch, and the last line but one calls fora 
tree on the river, and*thence up the river to the beginning, these ter- 
mini, independent of the othercalls of the grant for the branch, clear- 
ly fix the beginning of the survey on the river. ** 


This was an action of ejectment, tried at Jones, on the last 
circuit, before his Honor Judge Dick. 

The lessor of the plaintiff claimed under a patent, issued 
in 1738, for 288 acres of Jand, lying on Neuse River, and 


June 1839 


bounded as follows: «Beginning at a Hickory, below the — 


mouth of Beaverdam branch, and runs up the pocosin and 
branch, North 71°, West 45 poles; thence still along said 
branch, and joining Keith’s land, North 15°, West 98 poles; 
thence North 66°, West 87 poles, to’a gum near the said 
branch; thence North 21°, East 90 poles, to a White Oak; 
thence North 80°, East 144 poles, to a Red Oak; thence 


South 60°, East 100 poles, to a Pine; thence South 20°, Fast - 
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Jane 1839 142 poles, toa Red Oak by the River side; thence up the 
“Becton Piver to the beginning.” ‘The lessor of the plaintiff claimed 
vy _ to begin at A, in the annexed diagram, and thence to B, C, 
Chesnut. [-), E, F, G and H, so as to include a small field of three or 
four acres in the defendant’s possession, near the line D, E. 
On the other hand, the defendant insisted that the begin- 
ning of the lessor of the plaintiff’s land was at K, and thence 
to L, M, N, O, P, Q, R, so as to exclude the land in his pos- 
session; and it was admitted by the plaintiff’s lessor, that if 
the patent did begin at K, he could nof recover. No Hick- 
ory was found at either A, or K, and it did not appear that 
there were any other trees corresponding with those called 
for in the grant. 
DIAGRAM. 
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they should think the beginning was at K. And he further 
instructed them, that, supposing the beginning to be at A, 


His Honor instructed the jury to find for the defendant, if June 1839 





then the branch must be followed for 143 poles, (the length Chesnut, 


of the two first lines;) because it was called for in the grant; 
and that, if rinning that way, the patent would not cover 
the defendant’s possession, their verdict should, in that case, 
also be for the defendant. There was a verdict and judg- 
ment for the defendant, and the lessor of the plaintiff ap- 
pealed. 

J. H. Bryan for the lessor of tlie plaintiff. The Court 
erred in laying down, as a rule of law, what was only a rule 
of evidence, and erred also in laying down the rule. Or- | 
bison vs. Morrison, 3 Murph. Rep. 551. The true enquiry 
is, how the land was originally laid down; and that is a 
question of fact, and the tules for ascertaining it are mere 
guides, and not rules of law. The pocosin called for, in 
the patent, is as much a natural boundary as,the branch, 
and the Judge should not have dirécted the jury that they 
must follow the branch. Brooks vs. Britt, 4 Dev. Rep. 481, 
decides that a swamp which was called for, was the boun- 
dary, disregarding course and distance, but leaves it to the 
jury to say, whether the run of the swamp or its margin was 
intended. ‘That case shows that the instruction here is too 
strict. : 
Badger for the defendant. The instruction which the 
Court gave the jury, in this case, was in precise accordance 
with that given in Brooks vs. Britt.. A branch is a more 
certain object tran @ pocosin, and is to be followed, when dif- 
ferent from it; but here the branch is in the pocosin, and is to 
be followed as the more certain description, as is clearly 
shown by the call of the second line. ; 

Rurrin, Chief Justicé, after stating the case as above, pro- 
ceeded as follows: 'The opinion of the Court is for the de- 
fendant, upon each hypothesis, as to the beginning. If that 
could be supposed to have been at A, then, certainly, the plain- 
tiff could not follow the course and distance so as to go to B, - 
because that would be going n nearly in a rectangular direc- 
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dane 1839 tion from the branch, instead of running “ along” it; and the 
Becton second line from B to C, would not be near the branch, ex- 
n , re pare , 
v. cept atits termination. It is said, however, that boundary is 
Chesnut. a question of fact for the jury; and that, as both the pocosin 
and branch are cal'ed for in this grant, this was, at least, a fit 
case for proof to the jury, as to which one of them should 
control the calls for course and distance. In support of these 
_ positions, the cases of Orbison v. Morrison, 3 Murph. 551, 
and Brooks v. Britt, 4 Dev. 481, have been relied on. But 
the Court cannot allow it be questioned, at this day, that the 
construction of a deed, upon the question of the boundary, is 
as much a legal question as upon any other point, although 
it is the province of the jury to say which, or where situate, 
may be the particular tree, stone or stream called for; nor that, 
as a principle of construttion, a natural and permanent ob- 
ject shall not be deemed the boundary, in preference to the 
line designated by course and distance. It is true, that the 
call for a natural boundary may be itself vague or imperfect, 
or even contradictory; as for a stream, where there are two 
of the same name, or it be uncertain which of the two bears 
the name, or for two natural objects, e. g. a branch and a po- 
cosin, which, upon evidence, appear not to be identical, but | 
to be at different places; then, necessarily, the case is open for 
evidence to the jury, as tg which was the object meant, and 
by which the survey was actually made. Of this last kind 
was the case of Brooks v. Britt, th which it was held, as a 
matter of law, that Swift Creek swamp was the boundary; but 
it was left to the jury to say what was the swamp—it being ~ 
uncertain whether the run, or the margin of the sunken land, 
was so called. ‘The same rule yas a pted in Hurley v. 
Morgan, 1 Dev. & Bat, 425, as“ gf several streams 
was the particular branch ' called far But, in the present case, 
there is nothing to create the icion that the pocosin and 
branch do not so entirely. éoincide | to render it certain that 
the branch, as a distingt “atural object, im itself definéd and 
appropriate for the line of.a patent, was not the special termi- 
nus of the tract. The Case States no ‘discrepancy i in the ob- 
jects called for. The dispute is only where the object called 
for, as the beginning, stood; and whether, from that, the run- 
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ning is to be according to the natural or the mathematical June 1839 
description. It is settled law, that it must be according to the . 
former. ; " e 
In truth, however, the question thus submitted to the jury Chesnut. 
did not arise; for we think it clear that the patent begins at 
K, or, in other words, on the river, and immediately below 
the mouth of the branch mentioned. ‘The beginting could 
not be at A, which, according to the plat, is about 100 poles 
above the mouth of the branch; for the patent describes the 
land as_lying on Newse River, and beginning below the 
mouth, that is, on the lower side of the mouth of the branch; 
and the Jast line, but one, goes to a red-oak by the river side, 
and thence up the river to the beginning. These termini, 
independent of the calls for the braych in the first and second 
lines, clearly fix the beginning of ‘the survey on the river; 
and, consequently, By the admission of the plaintiff himself, 
the survey made from that point would not include the land 
claimed by the defendant. 


Per Curiam. » Judgment affirmed. 





